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PREFACE: 


Amidst the various duties which the happy 
owe to the unhappy there is scarcely any obliga- 
tion of more importance than a consideration of the 
punishment of death. ' 

When we look back upon past ages, and, in the 
present times, upon distant countries, f) we see man, 
with unrelenting ingenuity, devising torture for his 
fellow-creatures : by famishing : by burning : by 
wrapping criminals in the warm skins of beasts 
and exposing them to wild dogs: by tearing their, 
limbs asunder : by racking : by breaking upon the 
wheel: by flaying: by impaling: by crucifying. {•) 

In this very land of liberty, what enormities have 
not been committed under ^ the sacred names of 
justice and religion ! The wise and pious Sir 
Thomas More caused the rack to be used in 

* The fi>]]«mag ii eztncted from the MonuBg Chronicle of September 2^ 
1811 » iqpoa the day when this Yohime is poblished. — '< In May last some rob* 
ben brgke open the tomb of the tiother of the Saltan Selim, at Constantinople, 
and robbed it of gold cloths and precions stones to the valoe of one himdred 
and fifty thoosand piastres. SHispiciott alighting on some Schivonian slaves, 
Aey were token «p and put to the torture ; two of them refusing to make con- 
iftii^ony were impaled In the streets of Constantinople, and remaoned alive, bnt 
m dr«Adfhl agony, twenty-two boms. 

(0 See Eden's Principles of Penal Law, page 22. See also Characters of the 
Icte <;hailc8 James Fox, by I%ilepatris Varvicensis, page 516, who says, << they 
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his presence. (^) Cranmec led Arians and Anabaptists 
to the stake. Under the auspices of Bishop Gardiner, 
two hundred and seventy-seven Protestants were 
burnt alive ; and in all these instances the future 
damnation of the heretic was believed to be the in- 
evitable consequenceof his death. (*) Such were the hor- 
rors of religious infatuation. The cloud which then over* 
spread us did not stop here. Superstition, unchanging 
in its nature, varied only in its object. In 1593, (*) three 


<< who wish to see the varied rigonn of puDisbment suggested by imperfect po* 
^< li€y, barbaroasmanners, blind superstition, or feudal tyranny, wonid do well 
** to consnit Disney's * Collection of Ancient Laws against Immorality and 
<* Profaneness.' It is a treasure^honse of facts, which most amply gratify the 
'* cariosity of readers, severely exercise their compassion, and awaken many 
<< useful, but painful reflections upon the miseries which man has been doomed 
<< to suffer from the ignorance, caprice, rashness, and cruelty of legislators." 

(^) The clergy now resolved to make an example of one James Bainham, a 
gentleman of the Temple: he was carried to the Lord Chancellor's house, 
where much pains were taken to persuade him to discover such as he knew In 
the Temple who favoured the new opinions ; but, fair means not prevailing, 
More made him be whipt in his presence, and after that he sent him to the 
Tower, where he looked on, and saw him put to the rack. Bainham was af- 
terwards burnt. Bwnel^» Hist, of the Rtfarm, vol. i. p. 165. 

See Characters of the late Charles James Fox, by Phiiopatris Varvicensify 
page 368. The author says, the philosophy, the sagacity, the piety, the 
1)ehevolence of More did not preserve him from- the reigning prejudices 
of his day against the crime of heresy; and they who will consult 
]V(r. Lyson's excellent work on the Environs of London, will be led to 
many serious reflections upon human infirmity, when they read the wanton 
cruelties which in More's presence, or even by bis own hand, were exercised 
against heretics at a tree which he employed for this very purpose in his gar- 
den at Hammersmith. 
(<=) £den*» Principles of Penal Law, page 94* 

(^) I subjoin the statement of this trial :-^^prU 4» ,1.^3. Samuel and his vrife 
and a young maid, their daughter, were tried at Huntingdon, before Mr. Jns- 
^tice Fenner. They were accused of bewitching the Lady Cromwell, ^vepi 
Mr. ThrogmortouVchildren, seven servants, and the gaoler's man. The evi- 
dence in support of the accoiatioii was of tiie following nature : ^^ One of tlM 

daughters 


PREFACX* ill 


persons were executed at Huntingdon for witchcraft: 
an aged man and woman^ and a young maiden their 
daughter. In 1664 two women were executed in 


daughters of Mr. Throgmorton had fits aod was ill ; she took a fiiacy that 
SamoePs wife had bewitched her. After that the other children had the same 
fears and fancies, and fits like hers. The Lady Cromwell sent for the woman, 
called her witch, and abused her; pulled off her kerchief, and catting off some 
of her hair gave it to Mrs. Throgmorton to burn for a charm. At night this lady 
dreamt of Mother Samuel, fell into fits, and about a year and a quarter after 
died. The standers bye neither saw any shape or heard any voice, but only 
nnderstood^what the spirits said by the children's answers and by what ths 
children told them afterwards. 

The father and daughter maintained their innocence to the last ; bnt4he 
aged mother, insnlted and tormented^ separated fsom her family, and ha* 
rassed night and day by her cruel persecutors, atlastlost her reason; and, 
moved by the tears and entreaties of the children whom she was supposed to 
bewitch, she consented to repeat certain words which were put into her 
month, and. besought the evil spirits to depart from them. The old man 
made no confession, but declared his innocence ; whereupon the judge (Mr. 
Justice Fenner) told him, << that if he wonid not speak the words of the 
** charm, the court would hold him guilty of the crime of which he was ac- 
** cosed ;' and so at length, vrith mnch ado, the said Samuel, with a load voice 
said,, in the hearing of all present, '' a|i I am a witch, and- did consent to the 
^* death of the Lady Cromwell, so I charge thee, Devil^ to suffer Mrs. Jane to 
** come out of her fits at this present.' — Upon tliis she canie out of her fit 5 
when the Judge said, ** you all see she is now well, but not by the music of 
*' David's harp." Upon the confession of this crazed woman, whose reason had 
been sojoniairly disturbed, an English jury were incited to put to death three 
innocent persons, though she pleaded, being eighty years of age, that she was 
with child, at which some in court laughed, and the poor creature laughed 
too. It was suggested to the danghter, by those who conld not chuse but 
pity her hard case, that a similar plea might save her life ; bat she held fast 
to her integrity, where many would have failed, and in her simplicity, and in 
the homely phrase of that day answered, ' nay, they have said that I am 
witch, it shair never be said that I am a whore.' " 

. Sir Samuel Cromwell having the goods of these people to the value of 402. 
escheated to him, as Lord of the Manor, gave the said 40(. to the mayor and 
aldermen of Huntingdon, for an annual lecture upon the subject of witchcraft, 
to be preached every* Lady-Day, by adoctor or bachelor of divinity of Queen's 
College, Cambridge* The lecture is contuined to this day, and is now preached 
aonaally at HuntingdoJi. 
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Sufro]k.(*) In n\^i a woman was condemned at 
Hertford :{^ and in 1716, a woman and her daughtei;^ a 
child of eleven years of age, were executed at Hun-^ 
tingdon :(') — and to murders like these was the great 
and good Sir Matthew Hale doomed to lend 
himself, under the quaint advice of Sir Thomas 
Brown, (•) one of the first physicians and philosophers 
of his time, who was devoting his life to the con- 
futation of what he deemed vulgar errors. — And these 
' ' ^ — < 

if) Amy Dnmy and Rose Callender were tried and coDdemoed at Bury St. 
Edmonds, in Suffolk, by the Lord Chief Baron Hale ; an account of tfae trial 
was printed in his lordship's lifeUme. They were tried upon thirteen several 
indictmentsi: Amy Dnny was charged with bewitching Mr. l^acey's children, 
and causing them to have fits, and when Sir Thomas Brown, the famous physi- 
cian of his time, who was in court, was desired by my Lord Cliief Baron 
to give his judgment in the case, he declared, << that he was clearly of opinion 
<< that the fits were natural, but heightened by the devil, co-operating with the 
<< malice of the witches at whose instance he did the villanles ;" and he added, 
<' that in Denmark there |iad been lately a great discovery of witches who used 
« tfae very same way of afflicting persons, by conveying pins into them.'' Thia 
made that great and good man doubtful, but he was in such fears that he would 
not so much as sum up the evidence, but left it to the jury with prayers, 
^ that the great God of Heaven would direct their hearts in that weighty mat- 
^ tei/* The jury having Sir Thomas Brown's declaration about Denmark, for 
their encouragement, in half an hour brought them in guilty upon all the thir- 
teen indictments. After this my Lord Chief Baron gave the law its coursei, 
and they were condenmed, and died declaring their innocence. 

(f) In tiie year 171S, Jane Wenham of Walhem, in Hertfordshure, was tried 
for witchcraft, and she confessed : the witnesses swore to vomiting pins, &c* 
The jnry found her guilty, thejudge condemned her, and some clergymen wrote 
an account of the trial, which was in a few months' time extended to a fourth 
edition. The jury, Ibnnd her guilty, but the judge saved her life ; and that she 
might not afterwards be torn to pieces by an ignorant town, Colonel Plnmmer 
of Gillstop; who will ever be had in honour for what he did, took her into his 
protection, placed her in a small house near his own, where she lived^soberly 
and inoffensively, and kept her church, and the whole countiy was fully con- 
vmced of her innocence.— 8e« next note, 

(>) The following is extracted from *^ Characters of Charles James Fox, bjr 
Philopatris Yarvicensis, page 370. ^ I know not that Judge Powel was 
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things were not done in a corner, not in remote 
provinces, where knowledge was circulating slowly^ 
but at the heart where it beat strongest, within a 
little space of a learned university, and a day's jour* 
ney of a great metropolis, and in the midst of a 
people whp said they were of Christ ! 

Jn tu rolling from such sad scenes to the merciful 
administration < of our laws for which this age and 
this country are distinguished; to the numerous 
charities for the miserable; to the assistance ever 
ready to be extended to the unfortunate, and to the 
compassion with which even guilt is regarded, we 
have abundant reason to be grateful for the blessings 
so bountifully bestowed upon us. 

Two centuries ago this progress of benevolence 
was foreseen by a philosopher, whose works are a 
continued exposition of the intimate conilection be«^ 
tween knowledge and charity, a constant lesson that, 
*' science without love is but a tinkling cymbal." 
Lord Bacon, with his usual authority of conscious 


a weak or a hard-hearted man. Bat T do know that in the Angnstau 
age of English literature and science, when our country was adorned by 
a Newton, a Halley, a Swift, a Chirke, and an Addison, this judge, in 
1713, condemned JaneWenham at Hertford, who in consequence perliaps 
of a controversy that arose upon her case, rather than from any inter* 
position of Powel, was not executed ; and that four years afterwards he at 
Huntingdon condemned for the same crime, Mary Hickes and her daughter 
Elizabeth, an infant of eleven years old, who were executed on Saturday the 
scYenteenth of July, 1716. At the beginning of the same century, of which 
English philosophers and English scholars talk with triumph, two unhappy 
wretches were hung at Northampton, the 17th of March, 1705 ; and upon Julv 
ik% ttd^ 1713, ^ye other witches suffered the same fate at the t^me place. 
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vrisdom and happiness of familiar illustration^ thus 
speaks in his virork upon human philosophy : '^ Beiiig 
now at some pause^ looking back into that I have 
passed through, this writing seemeth to me, as 
^^ far as a man can judge of his own work, not 
^^ much 1[)etter than that noise or sound which mu« 
sicians make while they are tuning their instru- 
ments, which is nothing pleasant to hear, but yet 
is a cause why the music is sweeter afterwards : 
^^ so have I been content to tune the instruments of 
*^ the Muses, that they may play who have better 
*' hands. And, surely, when I set before me the 
^^ condition of these times, from the height of 
^' men's wits : the excellent monuments of ancient 
** writers which, as so many great lights, shine 
** before us : the art of printing : the traversed bosom 
^* of the ocean and of the world: the leisure where- 
^^ with the civilized world abounds, and the inse- 
^^ parable quality that attends time itself, which is 
*' ever more and more to disclose truth, I cannot but 
^^ be raised to the persuasion that the learning of 
this third period of time, blessed beyond former 
times by sacred and divinely inspired religion, 
^^ will far surpass the learning of Graecia and of 
** Rome : if men will but well and wisely know their 
own strength and weakness, and, instead of tear- 
ing and rending one another with contradictions, 
and, in a civil rage, bearing arms and waging war 
<^ against themselves, will conclude a peace, and, 
^^ with joint forces, direct their strength against 
^* nature herself, and take her high towers, and 
^^ dismantle her fortified holds, and thus enlarge the 




€€ 


PREFACE. vn 

<^ borders of man's dominion^ so &r as Almighty 
" God of his goodness shall permit. "(*) 

That human knowledge is yet capable of some im- 
provement; that Christianity has not yet subdued 
all enemies under its f<^et; that there are many in 
the world who need pity and some by whom pity is 
denied^ are truths which will not be disputed : but 
it has in England been asserted that the penal code 
of England does not admit of amelioration^ and that 
a disposition to mitigate any supposed severity in our 
law originates, notin humanity, but in romantic enthu- 
siasm, in mistaken effeminate sensibility. — Until these 
assertions are proved, pride may refuse, but charity wiH 
permit doubt to be entertained, where more than doubt 
has been expressed by Mr. Pitt,{*) by Mr. Fox,!"") 


(^) Advancement of Learning, in the beginning and conclusion of tfaat part 
which reiafes to Hutnan PkHoaopliy. 

(}) It 18 a satisfaction to me to reQect^at I am justified in my opinion by the 
concurrent testimony of many able statesmen : and particularly by an honour- 
able friend of mine, now no more, whose whole life was devoted to the service 
of his country. So deeply was Mr. Pitt convinced of the improper severity of 
our laws, tliat, tp my knowledge, that distinguished person had it in con- 
templation to submit the whole of our penal code to the revision of some able 
lavryers, for the puipose of digesting a plan to diminish the sanguinary nature 
of its punishments, so inconsistent with the justice and humanity^ for which 
this country is so peculiarly distinguished, itfr. Wilbetforc^s Speech in the Hotue 
of Commons, May 9, ttilO, 

Q) Characten of Charles James Fox, by Philopatris Varvicensis. Page 505. 
About four years ago I was present at a most interesting conversation between 
a very learned person who presides in our ecclesiastical and admiralty courts, 
and Bfr. Fox, upon the rigour of our penal cdde, and upon the responsibility of 
those who administer it to the judgment of the public. That convf/rsation 
gives me abundant reason to believe that Mr. Fox, if he were now among us, 
wonld dissent from scarcely one of the opinions which I have here submitted, 
to your consideration. 

^ If Mr. Fox had lived to assist in allaying the storm by wbidi Earope is now 

agitated^ 
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by Sir William Blackstone,(*) by Dr. Johii8on»("') 


agitated, that mind which had provided redreis for AfHcan slaves, would, I 
tnnt, have been tamed with dne wariness, bat dae 6niuiess and aetivity, to 
theVelief of those unhappy wretches at home, who ^* in the world, and the 
*^ world's law," often ** find no helper ;" who are pitied for a moment, and in a 
moment forgotten; and who perish widioot leaving any lasting impression of 
terror from their iufferings, which almost ceue to be eieaiplary, when tkay 
are frequent, excessive, and promiscuous. 

(}) Blackstone, in vol. iv. page 18, of his Commentaries, says : ** Yet, though, 
«< m this instance, we may i^ory in the wisdom of the English law, we shidl fiad it 
" more difficult to justify the frequency of capital punishment to he found there- 
<^ in ; infiicted (perhaps inattentively) by a multitude of successive independent 
** statutes, upon crimes very different in their naturesr It is a melancholy truth 
** that, among the variety of actions which men are daily liable to commit, no 
'^ less than an hundred and sixty have been declared, \}y act of parliament, to be 
*^ felonies without benefit of clergy ; or, in other words, to be worthy of instant 
^ death. So dreadful a list, instead of diminishing, increases the number of 
** ofienders. The injured, through compassion, will often forbear to prosecute | 
'^juries, through compassion, viiW sometimes forget their oaths, and either 
^ acquit the guilty or mitigate the nature of the offence; and judges, through 
<< compassion, will respite one half of the convicts, and reroaimend th em to the 
*( royal mercy. Among so many chances of escaping, the needy and hardened 
^ offender overlooks the multitude that »afier ; he boldly engages in some des- 
** perate attempt, to relieve his wants ^ supply bis vices ; and, if unei^pectedly 
^< the hand of justice overtakes him, he deems himself peculiarly unfortunate, 
<' in falling at last a sacrifice to those laws, whicb long impunity has taught 
^ him to contemn.** And in page 371 of the same volume, he says, 
*' that if the plan of penitentiary>hooses be properly executed, and its defects 
'^ timely supplied, thii^re is reason to hope that such a Tef<;»rniation may be 
*' efifected in the lower classes of mankind, and such a gradual scale of 
** punishment affixed to all gradations of guilt, as v^y in time supersede the 
'< net^essity of capital punishment except for very atrocious crimes." 

(™) Rambler, No.ll4. The learned, the judicious^ the pious Boeihaave relates, 
that he never saw a ariminal dragged to execution without asking himself, 
^< Who knows whether this man is not less culpable than me?" On the days 
when the prisons of this city are emptied into the grave, let eyery spectator of 
the dreadful procession put the same question to his own heart. Few amon«p 
Uiose that crowd in thousands to the legal massacre^ and look with carelessnesS| 
perhaps with triumph, on the utmost exacerbations of human misery, , would 
then be able to return without horror and dejection. For, who can congratur 
late himself upon a life passed without some act more misdiievous tp, the peace 
#r protp^^ty otf otti^ni thap jQie thaft of apijepeof monej? 

It 
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"by Lord Ashbarton,(") by Sir Edward Coke, f) by Sir 


It has always been the practice, when any particalar species of robbery be- 
comes prevalent and common, to endeavour its suppression by capital denun- 
cialieiis* Thnsy one generation of. malefactors is rommoiily rut off, and their 
successors are frighted into new expedients ; the art of thieying is augmented 
by greater variety of fraud, and subtilized to higher d^ees of dexterity, and 
more ocoolt methods of conveyance. The law then renews the pursnit in the 
heat of anger, and overtakes the offender again with death. By this pcacticey 
capital inflictions are multiplied, and crimes, .^very different in their degrees of 
enormity, are equally subjected to the severest punishment that man has the 

power of exercising upon man. ' 

(') Enou^md, contenting herself with the superior wisdom, humanity, and 
jostioe of her laws in all respects but one, and too fond of the ancient order 
of things hu alone remained stationary. The nation, indeed, is luUy sensible 
of the evil which attends a multitude of sanguinaiy laws^ and the govemmeat 
itself begins to be alvmed with the magnitude of the mischief. Judge Black* 
■tone was vctive in pmsecuting a reform, and Ijord Ashburton, it is said, was 
prevented by his death from bringing forward in parliament a plan for that 
purpose. A disposition to establish penitentiaiy houses has been discovered, 
and this rational expedient will prc^ably be adopted when the Botany Bay 
Scheme has been sufficiently tried. Page 51 qf Notes to Bra4ford^8 Jnquitff 
horn far ths Pwmknunt t^ Death i$ neceasary in Pem»ylvama» 

(^) In the Epilogue to bis tliird Institutes, he says, *' True it is that we have 
^' found by wofol experience, that it is not frequent and often punishment that 
^ doth prevent like offences, m^iorent emmjuetitia vere pravemens, quam severe 
'< pamens, agreeing with the rule of the physician for the safety of the bo^Tt 
" ffaatatcandda^ qnam medeia : and it is a certain rule, that, videbis ea sape com* 
^mjttt, qtuBsape vindieantur; those offences are often committed* that. are 
^ often punished: for the frequency of the punishment makes it so familiar, as 
** it is not feared. For example, what a lamentable case is it to see so many 
^ ehristiain men aind women strangled on that cursed tree of the gallows, ioso- 
** much) as if in a large neld a man might see together all the christians that, 
^ but in one year, throughout England, come to that untimely and ignominious 
^ death, if there were any spark of grace or charity injiim it wonld make his 
** heart to bleed for pity and compassion. 

' ^' But the consideration of this preventing justice were worthy pf the wisdoln 
^' of parliament, and in the mean time expert and wise men to make prepare* 
<< don for the same, as the text saith, ut betudkat «is Domimu. Blessed shall 
<< he be that layeth the first stone of the building, more blessed that proceeds 
'< In it, moat of all that finisheth it, to the jlory of God, and the honor of our 
^« king and nation*'' 
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Thomas More,(') and by Lord Bacon ;(i) and where 
the only(') evidence, supplied by departed merit, in 
opposition to these great authorities, seems to be 


' (') See hii UicpUj ffommMck tkifiihmmgUexh'tuted t ** I ww then mveh 
obliged ta that reverend prelate, John Morton, archl>i8hop of Canterbnry, 
cardinal, and chancellor of England; a man that was not kss veneraMefor 
his wifldom and virtues, than for the high character he bore ; he waa of a 
middle statnre, not broken with age, his looks begot revevence rather than 
fear, his conversation was easy, bat serioos and grave; he spoke both gimce- 
fhlly and weightily ; he watf eminently skilled in the law, had a vast under* 
standing, and a prodigioos memory : and those excellent talents with which 
nature had fhmished him, were improved by stn4y end experience. One day 
when I was dining with him^ there happened to be at table one of the English 
lawyers^ who took occasion to run out in a high commendation of the severe 
execution of justice upon thieves, who, as he said, were then hanged so fiist, 
that there were sometimes twenty on one gibbet ; and upon that he said he 
conld net wonder enough how it came to pass, that since so few escaped, 
there were yet so many thieves left who were robbing in all places. Upon 
this, I who took the boldness to speak freely before the cardinal, said there 
was no reason to wonder at the matter, since this way of punishing thieves, 
was neither just in itself, nor good for the public ; for as the severity was too 
great, so the remedy was not effectual. 

'< While I was talking thus, the counsellor who was present had prepared an 
aflswer, and had resolved to resume all I had said, according to the formality 
of a debate, in which things are generally repeated more faithfully than they 
are answered ; as if the chief trial to be made, were of men's memosies. 
You have talked prettily for a stranger, said he, having heard of many things 
among us, which you have not been able to consider well: but I will make 
the whole matter plain to you, and will first repeat in order all that you have 
said, then I will shew how much your ignorance of our afiairshas minled yon, 
and will in the last place answer all your arguments. And that I may begin 
where I promised, there were four things*'— Hojd your peace, said the cardi- 
nal, this will take up too mnch time." Utopia. 

(<>) Lord Bacon, speaM^g </ the rrform tfike law rf EMgUmd^ s^jti there are a 
number of ensnaring penal laws, which lie upon the snbject; and if in bad 
times they should be awakened and put in execution, would grind them to 
powder. There are some penal Uws fit to be retained, but tlieir penalty ia too 
fi^at ; and it is ever a rule, that m^ofoir great peaaUyf beaidn the ocerHty qf t^, 
deadens the executwn iff the law. 

O See note (*) in page xiv. 
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the opinions of Dr. PaleyC) and of Mr. Windham,(') 
and of an author who, in the beginning of the last 


(*) See Paley'8 Moral PhikMM^y. He says, By the nmnber of statutes cre- 
ating capital offences, the law of England sweeps into the net every crime^ 
which under any possible circumstances may merit the punishment of ^eath ; 
iHit when Jjie execution of this sentence comes to be deliberated npon, a small 
proportion of each chiss are singled out, the general character, or the peculiar 
aggravations of whose crimes render them fit examples of public justice. By 
this expedient few actually suffer death, whilst the dread and danger of it hang 
over the cVimes of many. The tenderness of the law cannot be taken advan- 
tage of Tike life of the subject is sptared, as far as the necessity of restraint' 
and intimidation permits -, yet no one will adventure upon the commission of 
any enormous crime, from a knowledge that the laws have not provided forit| 
punishment. The wisjdom and humanity of this design iiimish a just excuse 
for the niultipliclty of capital offences, which the laws of England are accused 
of creatiog beyond those of other, countries. The charge of cruelty is answered 
by observing, that these laws were never meant to be carried into indiscrimi- 
nate execution ; that the legislature, when it establishes its last and highest 
sanctions, trusts to the benignity of the crown, to relax their severity, as often 
as circumstances appear to palliate the offence, or even as often as those circom** 
stances of aggravation are wanting which render this rigorous interposition ne- 
cessary. Upon this plan is it enough to vindicate the lenity of the laws, that somr 
Instances are to be found in each class of capital rrimes, which require the • 
restraint of capital punishment; and that this restraint could not be fpplied, 
witliout subjecting the whole class to the same condemnation? 
.His d^giaiU to reamdU ihU reammg qf Dr. Paley with thi nd^wied extrtift. 
from 0Mth9r pari iifhmvmky where he ttty$: The cerfotiily of punishment is of 
more consequenee^than the severity .-^Criminals do not so much flatter them- 
selves with the lenity of the sentence^ as with the hope of escaping. Tkey , are 
not so apt to compalre what they gain by the crime vrith what they suffer by 
the punishment, as to encourage themselves with the chance, of concealment^ 
or flight. For which reason, a vigilant magistracy, an accurate police, a pro- 
per distribution of foice and ipteUigence, together with -due reif^ardsfor the 
diKQvery and apprehension of malefactors,* and an undeviating impartiality in 
carrying the lawsinto execution, contribute more to the restraint and suppres- 
sion of crimes^ than any violent exacerbations of punishment. And for the 
same re^on, of all contrivances directed to this end, those periiaps are most 
effectual which iaciiitate the conviction of criminals. 

Q) See Wuidham's speech, Slay «, 1810. . It is mnehlo be lamented that this 
which was, I believe, hit last speech in the House of CenunonSi is not pub- 
lished from the eopions notes Uvm which he spoke. 


xii PREFACE. 

century, seriously recommended that, as malefac« 
tors who differed in guilt could not with justice be 
doomed to the same punishment, torture ought in 
many if not in most cases to be sanctioned by the 

legislature. (") 

— . — ■ ' > 

(«) Thi« work, iwhich it is my intention to repnblish, is entitled, ^* Haiq;ing nH 
gaod enough/* It was written by a Scholar, and was published in 1701. He says, 
** 1 acl^nowledge also, that the spirit of Christianity disposes ns to patience and 
ibri>earance, inBomnch that when the Roman emperon began to grow Chris- 
tian, we. are iofbrmed that most capital punishments were taken afway, and 
tnmed into others less sanguinary ; eifdier that they might have longer time ibf 
repentance (an indulgence agreeable^ to the zeal and piety of those good ageB)y 
4tar that the length^ and continuance of their pnoishment might be mere exem- 
^ry. And I acknowledge with the wise Qninti]ian,f That if ill men could be 
made good, as, it must be granted, they sometimes may, it is for the interest of 
the commonwealth that they should rather be spared than punished. And I 
know tiiat it is irequentiy alledged, that yon take away a better thing, and that 
h a man^ life, for that which is worse, and that is your money and goods ; but 
though this be spedonsly enough urged, yet I doubt not but the public safety! 
and happiness may lawfidly and reasonably be secured by this way, if it can by 
no other. No doubt if other methods} would do, there had never been re- 
course to deafhy since that was questionless reserved as the kul refuge : — birt 
' even that now fails, and so fails, that if some remedy be not found to stop this 
growing evil, we shall Portly not dare to travel in Engkmd, unless, as in the 
deserts of Arabia, it be in large companies and armed; for to such a height of 
vMlany are they arrived, that even some of the nobility themsoKvs have not 
escaped their hands ; and there is no order of mei^ in 'Enghuid bat has been 
sensible of tiieir insolence and rage : and it is a very great aggnMntbn of their 
crime, and a high provocation to those who fall into their power, that they «sc 
them in so barbarous and insulting a manner, and so much worse than in for- 
mer ages, that some men of spirit cannot bear so inhuman treatment, witiiout 

endangering, 

— -■ - ■' .--■■■ •■ - ■•- ^ 

* Magis ad exemplum proficit pcena diutnmior. — Grotius. 

f Nemo dubitabit, quia si nocentes mutari in bonam mentem aliqno modo 
possint, sicnt posse interdum conceditur, salvos esse eos magis ^ Republica sit, 
quam puniri. 

t Consuleret secnritati jus^ ultione.^Tad^ 

§ Mors ipsa ab lis qui primum constituerint, non sen malum aliqnod sontibus 
impositasit,sed taoquam extremnm prssidium^etlocomedicamenti. — Camerar* 
Oper, SttbiUic, 
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If^ Standing upon the old ways and hearing the 
opinions of former times, inquiry be made whether 


endangering, and oftentimes losing tlieir lives, as has been too often known to 
be proved. 

So that I most beg leave to say, that they who shew no mercy should find 
none ; and if hanging will not restrain them, or (if mnrtherers and robbers at 
the same time, or night incendiaries) breaking them on the wheel, or whipping 
them to death, a Roman punishment should. 

For, as the benefit of the Clergy is of late taken from pick-pockets, so they 
are now in the eye of the law upon the same foot with mnrtherers, highway- 
men, and house-breakers. Their crimes are certainly very unequal by the 
Iftws of God and the consent of nations — Why, then, Aonld not their punish- 
ment be so too?* 

But my design is not that man*s blood sJkottU be shed, but that it ahtnUd not; 
and I verily believe, that for flct men condemned and executed noir, yon would 
hardly have mm then. For diose men out of terror of such a law would (it is to 
be hoped) either apply themselves to honest labour or industry, or else would 
remove to our pUmtaiuma^ where they are wanted, and so many useful jiands 
would not be yearly lost. 


n 


* Major minorque transgressi* non oniiis debeat mulctatioBis prsedemnari 
supplicio : praesertim cum Deminus in lege sua pnacipiat : Pro mensura pec- 

cati, erit & plagaruin modns*: t^ex WwgcUkary Lib. 12. lit. iii cap. I,— 

The coBsistem^ of this reasommg is eonfirmed by Dr. Paley, in his Moral Phi- 
losophy, who says, Barbarous spectacles, of human agony, are justly found 
ikolt with» jas tending to harden and deprave the .public feehnfi, and to de- 
stroy that i9ii4>atfay with which the sofierings of our fellow-creatures ought al- 
ways to be seen, or if no effect of this kind follow fnun them, tlic^ counteract 
in some measure their own design, by sinking men's abhorrence of the crime 
in their commiseratioD of tjite criminal. But if a mode of execntion could be 
devised, which would augment the horror of the punishment, without itfending 
or impairing the public sensibility by cruel or unseemly exhibitions of death, 
it nlight add something te the efficacy of the example: and by being reserved 
for a few atrocious crimes, might also enlarge the scale of punishment ; an ad- 
dition to which seems wanting^ for, as the matter remains at present,«^ou 
hang a malefiictor for a simple robbery; and you can do no more to the villavi 
who has poisoned hit futher. Somewhat of the sort we have been describing 
was the proposal, not long since suggested, ofcasting murderers into a den of 
wild beasts, where they would perish in a manner dreadful to the imaipnationi 
yet concealed firom the view. 
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these theories of our ancestors have ever been reduced 
to practice ? it will be a gratification to the most 
timorous to know that^ some years since, an act, dic- 
tated in the very spirit of Christianity, passed the 
legislature of Pennsylvania. 

It is an act, for the better preventing of crimes, and 
for abolishing the punishment of death in certain cases f 

" Whereas the design of all punishment is to pre- 
'^ vent th^ commission of crimes, and to repair the 
^** injury i;hat hath been done thereby to society, or 
^^ the individual, and it hath been found by experi- 
*' ence that these objects are better obtained by mo- 
^^ derate, but certain penalties, than by severe and 


(*) It may, perhaps, be supposed that Mudtaen ThButgkU mi Extcultini JwHee 
is a woi'k^ inimical to an alteration of the law.— The professed object of hb 
work b, that the law should be carried into execution : with respect to the re* 
Tision of the law, he says. ^ I have professedly avoided entering npon the qnes- 
tlon, how hr it might be expedient to revise onr peoal statutes relative to ca< 
pital offencesi bat, as a friend to examination and revisal of all kinds> I should 
not be sorry to hear that such a thing was in agitation, for, if aiqr of the laws 
in being, &il of their execution, and consequently of their end and purpose, 
because they are thought too sanguinary, they had muidi better be altered into 
something less severe, than to let those offences, which are the objects of them, 
go without any punishment at alL* 

The authors upon this subject may be considered of two classes, and ex* 

hibited-as follows : 

;. ^ 1. That the existing laws should be strictly enfbrced. 
Not recommendmg \ MnAm, 

mw revision, | 

^2. That the laws should occasionally be enforced. Poky- 

Recommending c l. By lowering the standard. BUukaUme^ Johammf 9fe, 




fevision, i 2. By raising the standard. 


« Page 133. 
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acessire punisbmente : And whereas it is the duty 
of erery government to endeavour to reform, rather 
"' than exterminate offenders, and the punishment of 
" ddath ought never to be inflicted where it i« not 
*' absolutely necessary to the public safety. There- 
^' fore, ' - 


€€ 
€€ 
it 


Be it enacted by the Senate and House of Repre- 
sentatives, of the Commonwealth of Pennsylvania, 
in general assembly met, and it is hereby enacted 
by the authority of the same. That no crime what- 
ever, hereafter committed, except npiurder of'the first 
degree, shall be punished^ with death in the state 
of Pennsylvamai'^ 


The eiSects which have resulted from this alteration 
are delineated in the following picture in a tract, en- 
titled ** A Visit to the Philadelphia Prison/'O " In the 
evening we saw the men sit down to supper, and I do 
not recollect a scene more interesting. At one view 
we beheld about ninety fellow-creatures, formerly 
lost to their country and the world, now collected 
into one^ body, and observing that air of composure 
and decency, consequent only on a long and con- 
tinued practice of moral habits. We witnessed no 
^' laughing, nor even an indecent gesture^ but a per- 
^* feet and respectful silence reigned along the 
benches. They remained seated until all were 
ready to rise, of which notice was given by the 
atteiidiiig keeper. They then immediately repaired 
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O Itonlroll's VMt to tiie Pfiiladelphu Prisoo. PhUli]^, Gwrg^Yard. 
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^* to their respective einplojinente. The prison; 
'' instead of being a den of vice, is converted into 
3 congregation of our fellow-creatures desirous to 
turn ' away from the wickedness which they have 
^'committed: instead of riot and profaneness, there 
'' is order and regularity : instead of drunkenness and 
'^ sensuality, there are the sacrifices of a broken spi- 
'* rit, of brokei^and contrite hearts/' 

To the perseverance (^) of one of the judges pf Ame-. 


(J) Upfon this anbjeot there appear to be 4. foMom Jgieryfaif 

to kmmm amdHd, A traveUer obienred tiiat hi a particnlar distiiet in Itriy the 
peasantB invariably loaded their panwen with vegelablet on ooe ride, and 
balanced the oppotite pannier by filling it with stonet : he pointed ont the ad- 
vantage to be gained by loaduig both pannien with vegetablet ; be was antwerad 
** that their forefathers from tune immemorial had so prepared their 
** plEodaee for market; that Ihey were Teiy wise and good men, and that a 
stranger shewed veiy little miderstanding or decency who interfered in the 
^* established cnstoms of a coontry." Snch are, and perhaps ought to be, the 
prejudices of the mnltitode. Attachment to existing custom, fotrnded, as it 
is, upon an opinion of right, may be the very cement of society. Bat it is not 
to the multitade alone that these attachments are confined. There are cansea 
of adherence to existing costoms which continnally operate npon the best va- 
gnlated nunds. The^love of reform, origumting, as it seems, in beneTOleQce 
and a love of truth, is a passion by which ignorance and kind intention hare 
mshed on with fearless impetnosity, and wisdom been harried into lamentable 
excess. Intdligence is conscious of the blessings whidi it enjoys, and knows 
the darkness of fotarity. Perplexities accompany two most beneficial al^ 
terations -, and delay cannot be attended with permanent evil; fbr, according 
to Gamaliel's reason, if the counsel be light and weak it will be reproved hg 
time : if it be of weight, by time it will be settled and authorized. 

2dly, There are peculiar obttaclee t9 the earrecHem ^ errere mmeHemed iy At 
practice qf a liberal pn^eetitm. It is written in the code of Hindoo laws 
that, ** a wife who on the death of her husband, ascends tie same 
baming pile with him, is exalted to heaven/ In Hindostan the widow 
may be seen joyously lighting her own fimefal flames. On the banks 

of 
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rica this advancement of hdmanity is to be ascribed : 
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^ the Gaoges infants are Bacrificedy tbe mother looking on .without a 
ugh or a tear^ The Christian may recoil from these tictories of death: he 
may torn to him who took the Httle children in his arms |>nt his liands 
upon them and blessed them: he may ardently hope that the mUd 
spirit of his retigion wfli more upon the fiice of that country : hoty if 
he be alarmed at the execration of the Bramins, let* him be silent; 
Ch^rondas, (as we are informed by Diodoms Sfenlns) to check. capri« 
cioos innovations in his laws, ordained that whoever shoold propose any 
alteratioB in them, shonM remain in public with a rope round his neck 
till the people had formally decided upon its acceptance or rejectien* 
In the latter case, the rope was tightened, and the reformer strani^ed* 
The nature of thete obstacles toi the advancement of professional knowledge, 
IB explained by Lord Bacon in his Novum Organnm: whcoDe he says: There 
are foor kinds ofridols that posBOss .the mind of man., 

Idols of the Tribe, 
Idols of the Den, 
Idols of the Market, and 
Idols of the Theatre. 

J 

Idols of the Den are the idols of every man in particular : for, besides the 
general sberratious of huinaii nature, vve every one of us have our particular 
den or cavern, which refracts and corrupts the light of nature. Idols of the 
Den take their rise from the peculiar nature of every particular person : 
both With regard to soul and body, as also from education, custom, and 
accident : This kmd is various and manifold, but we will touch upon such 
as require the greatest caution, and have the greatest force to pollute the un- 
derstanding ; and among tlie foremost, let it be remembered that men are fond 
of particular sciences and customs because they ba^e bestowed much pains 
upon them, and principally applied tiiemselves thereto ; let, therefor^, 
contemplative prudence proceed in cleansing and dislodging the Idols' of the 
Ben. 

3dly, It 18 proper io assist in the correction (^general or prqfessumal error, 
** I hold,** says Lord Verulam, ** every man a debtor to his profession from 
** the which, as meu of course do seek to receive countenance and profit, so 
« ought they of duty to endeavour themselves, by way of amends, to be a help 
'^ and ornament thereunto.'' The same grateful feeling is expressed by 
Sir fedward Coke, who says, *< If this or any other of my works may, 
^^in aoy^Borty by the goodness of AUnighty God; who bath enabled me 

'* hereunto, 

C2 
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not deterred by any of Ihe various obstacles opposed to 


^ hcMosto, tend to some diMhaiyt of tlmt great obUgirtfam of dnl^ wbmrefai 
<' I am bound to my profoiiiooy I ahall reaip some fraiti from tlie two of Uft* 
<< and I thaU recover safficieiit compensation for aU my laboura." 

If doabt be entertained as to the natore of the debt to niiieh these allusons 
are made, it may be eaplatned by a consideration of 1li» varions modes by which 
the indnatry of a profession may be prodnctiv«lo the hdionrery -and profitable 
to society. The modes are threet viz. Ist, ^y aetiiity in the disehaife of 
professional duties; !^dly» By publication- npon some practwal part of pre* 
fessional knowledge ; 'and 3d?y» By exentioft to visit and atrengthen the root 
and foundation of the science itself. Of these modes the two first areattended 
with pecuniary reward : the third seems to be tfa^ relam of tiiis obUgation." 

4thly, His in^pnper *• be ddernd 6y fmr^ mffmiw9Jirm^mdriMi$^ to Ms 
deticHoH and emreetwn of error. 

^ I was never trained to pace in Urn trammfria of tht-ehnMhy nor tempted t^ 
the sweets of its preferment^ to sacrifice the philosophic fireedom Of a studious 
to the servile restraints of an ambitious life : and from this very drcnaastan^as 
often as f reflect upon it, I feel that comfort in my own breast, which no external 
honours can bestow. I persuade myself that the life and faculties of man at 
the best but short and limited, cannot be employed more rationally or Ian- 
dablyV than in the search of knowledge: and especially of that sort which re> 
lates to onr duty, and conduces to our happinem. In thesejnqoiries, there- 
fore, wherever I perceive any glimmering of truth before me, I readily pur- 
sue and endeavour to trace it to its source ; without any reserve or caution of 
pushing the discoveiy too far, or opening too great a glare of it to the public. 
I look, upon the discovery of any thing which is true, as a valuable acquisition to 
society : which cannot possibly hurt, or obstruct the food efiect of any other 
truth whatsoever: for they afl partake Df one common essence, and necessarily 
coincide with each other: and like the drops of rain, which fall separately into 
the river, mix themselves at once with the stream, and strengthen the general 
current." Prrfaee to MiddUtoiie Free Inquiry, 

In the conclusion of Sir Samuel Romilly's speech in the House of Commons, 
on the 26th May 1810, he says, '< It is a common, and may be a convenient 
mode of proceeding, to prevent the progress of improvement, by endeavour- 
ing^ to excite the odium with which all attempts to reform are attended. Upon 
snch expendients it is scarcely necessary for me to say, that I have calculated. 
If I had consulted only my own immediate interests, my time might have 
been more profitably employed in the profession in which I am engaged. If 
I had listened to the dictates of prudence, if I had been alarmed byjuch pre- 
judices, I (Qould easily have diKOvered that the hope to amend law is not -the 

dispofitioa 
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the correction of errors sanctioned by the approbation 
of ages : William Bradford, a Judge of Pennsylvaniai 
recommended this system, which, after having expe« 
rienced the immediate censure of his brethren, " averse 


flUBposUion most fkvomble fbrprdennent. I am not noaeqiuunted with tfie 
best'nMul to Attorney-GeneralBliips and Chancellonhips : bnt in that path 
which ay sense of doty dictates to be right, I shall proceed ; and from this no 
mismdentanding, no misrepresentation shall deter me." 

The same sentiment is expressed by William Wordsworth. In 
his impressive enquiry on the Camceniimi qf Cta/ra, he says, I mean that 
fixed and habitaal principle, which implies the absence of all selish 
anticipations, whether of hope or fear, and the inward disavowal of any tribunal 
higher and more dreaded than the mind's own judgment npon its own act. 
He, in whom talents, geuins, and principle are united, will have a firm 
mind, in whatever embarrassment he may* be placed; will look steadily at 
thoi-most undefined shapes of difiicnlty and danger, of possible mistake or 
' mischance ; nor vrill they appear to him more formidable than they really are, 
&t his attention is not distracted — he has but one business, and that is with 
the object before him. Neitlier in general conduct nor iu particular emer- 
gencies, are lus plans subservient to considerations of rewards, estate, or title : 
these are not to have precedence in his thoughts, to govern his actions, but to 
follow in the train of his duty. Such men, in ancient times, were Phocion, 
Epaminondas, and Philopcemen ; and such a man was Sir Philip Sidney, of 
whom it has b^n said, that he first taught this country the mt^esty of honest 
deaUng, 

The same sentiment is expressed by our illustrious countryman. Lord Bacon, 
who says, '^ learning endueth men's minds with a true sense of the frailty 
of their persons, the casualty of their fortunes, and the dignity of their soul 
and Tocation : so that it is impossible for them to esteem that any greatness of 
their own fortune can be a true or worthy end of their being and ordainment; 
and therefi>re are desirous to give their accouot to God, and so likewise to their 
masters under God, (as kings and the states that they serve) in these words ; 
Ecce HH biar^eeif and not Eece mihi hurtfeei : whereas the corrupter sort of 
mere politicians, that have not their thoughts established by learning in the 
love and apprehension of duty, nor ever look abroad into universality, do refer 
an .things to themselves, and thrust themselves into the centre of the world, as 
if all lines should meet in them and their fortunes ; never caring, in all tempests, 
what becomes of the ship of state, so they may save themselves in the coc|c- 
boat of their ovm fortune, whereas men that feel the weight of duty, and know 
the limits of sel^love, use to make good their places and duties, though with 
periL 
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from trying experiments in states^ unless the utility is 
evident," he lived to see adopted by his country 
and hallowed by the approbation of all the virtue and 
intelligence by which he was at first resisted. 

From judicial resistance to a mitigation of punish* 
menty good may be hoped, but evil can seldom be 
dreaded. Such resistance may, indeed, originate partly 
in attachment to existing customs :(*) and partly in the 
operation of power :(') but it is chiefly to be ascribed 
to the influence of kiifid feeling, to that holy fear 
which suspects danger and foresees the possibi- 
lities of mischief in approaching innovation. Such 
fear, if illusive, soon passes away. We are told, 
in a work upon the alteration of the penal law of 
America, that *' the late worthy and much respected 
** William Bradford, diflFered with his brethren on 
*' the bench, who denied, their consent from none but 
'^ the purest and most patriotic motives; such as their 
'^ tried knowledge of crimes and criminals had prompted 
them conscientiously to respect. On the first appear- 
ance of the favourable symptoms effected in the go- 
vernment and conduct of the prisoners, they coin- 
<' cided, and afterwards contributed much to its main- 
** tenance.*' The same opposition was experienced 
and the same sentiment is expressed by Pastoret, 
one of the French judges, in a publication upon 
the reform of the penal law of France, who says: 
^' Des magistrats mSme, je ne me dissimule point, 
*' sont opposeis aux r6formes desirfees par la nation en- 


4e 


(*) See ante, xvil ai to Idols of the Den. 
(») See Rambler, No. 114. 
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<* tiere- Nouiris dans une connoissance intime de la 
jurisprudence pfenalie, ayanfe pour die Tattachement 
si commun pour des idees anciennes, ils y sont en- 
cores attaches par un sentiment plus noble. Leur 
" vertua souvent adoUci la s6v6rit6 de la loi, et elle leur 
" rend cheres des maximes qu'ils rendent meilleures, 
" en leur communiquant I'impression d'une ame ten- 
** dre et vertueuse. Ce n'est pas eux qu'on doit 
" craindre : ils finissent par ^tre justes."(*') 


Q) Mais ce qD'4>ii Mt redoater, parce qa'elle ne salt ni pardooner ni se cor- 
riger, c'est la mediocrity routiniere, tonjours prSte k accabler de reproches 
cenz qui ont le courage d*61ever leurs peuB^es et leurs observations au-des^us 
da niveau auquel $Ue est condamn^e. Ce sont des novatenrs, s'ecrie-trelle; 
Cest ni\e innoyajdody r^etent, avec un souris m^prisant, les protecteurs des 
id^es anciennes. Tout projet de r^forme est k leurs yenx I'eiSet de Tignorance 
en dn d^lire, et les plus compatissans sont ceux qu^ daignent vous plaindre de 
ce qu'ils appellent l*egarement de Yotre raison. 

L'admiration pour ce qn'est, pour ce qui fat, snccede bien-tftt an m^pris 
ponr ce qu'on propose. lis se croieiit plus sages que nos peres, lyoute-t-on ; et 
avea ce mot^ tout paroit d6cid£. 

The following note expressiye of the same sentiments/ is fkom liancourf t 
Travels : after mentioning vnth praise the Quakers, he thus proceeds : 

^ Un d'entr'enx (Caleb. Lovroes) en a presq' k lui senl tout Thonneur. La 
<( doctrine de Beccaria et d'Howard a promptement germ^ dans sonTcoeur tout 
M hnmain. CestU qui a principalement anim£ ses freres de Tesp^rance de 
^ sen ezecntion. C'est lui qui a proveqa^ le changement de regime dans les 
*^ prisons ; qni a propose d'y- substitner la douceur, la fermet^ et la raison- aux 
^* fen et*anx coops ; quietest iaiss^ patiemnient traiter de visionnaire, sans re- 
^* lentir ses d-marches, dans Tenti^re confiance do bien que sa perseverance 
<< op^rerait. Cest lui dont le sele inlatigable, int^ressant i sa cause tons ceux 
'^ qufil eroyant poovoir I'aider dans sa r6assite^ a obtenu de la confiance de la 
^ Ugislatare^ ces loix, je ne dis pas senlement de bienfiusance, mais.de justice 
^ stdcte, de politique bien entendne. Cest lui enfin, qui consentant k htx% 
'< eio faiq>ectear i chaqne nonunation, est I'agent principal de cette csuvre 
^ respectable de raison et dluunanite. Que DieU' benisse c*est homme de bien ! - 

^' J'ai dit qoe.les joges ayaient ^tk d'nne opinion contraire & cet etablisse- i 
^ menu Un d'entr^tux, plot jenne que les antres, d^s esp^rant moui^ par cob> - 

<< s6quentj 
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If these MDtiments of oiir ancestors, if this 
practice of our contemporariesy are not deemed a 
sufficient reason for reflecting upon the untimely fate 
of the most wretched of mankind : If the thought of 
a condemned fellow-creature fail to move us to this 
work of pity, and we hesitate not, in the possession <^ 
his faculties and his strength, in the bloom of youth 
or in the perfection of manhood, in the full career of 
unrepented crime or the bitter sorrow of deep contri- 
tion, to consign his usefulness and his agonies to the 
grave : If pride will not look up with reverence to 
those great and good men, who, in their humanity, 
framed plans, which the active charity of our own 
time has fully realized : If the voice of wisdom 
should be disregarded and kindness itself be suspect- 
'ed of design ; it is some consolation to reflect that, in 
this country, prejudice is at least passive; that in- 
tolerance is pitied even by intellectual cowardice; 
that the labours of benevolence are suffered if not 

* • 

** Sequent, de Teipece buaiftuif, a embmsa^ avte ai^cnr oes noKHSim id^et : 
<* II 8'eit atiof i^ i Caleb Umnei poor toutei Im dtearcbet, il r« aid6 dm- 
*' coBseils qa*«D homme yvU dun te jniitpnidaiire poavait'teal domMP, «t a 
<< partau;^ aimi le dMr, lei peinas at la mirite de fiet toecea. Oa juga ast 
*^ William Bradford, alort Attornay-G^D^fal da Pansy Ivania, ie^h Altanay- 
<< G6n^ral de» Etatt-Unit, at mort r^camiiiant, hoaor6 dac ragreta at da rei- 
<' tima g^^rale dei aes conoitoyeM. II m^rita saat doqta oa hoamaga parti- 
<' cuHer qae ja lui reads avec d'aatant plos'da plaiiip, qaa ea n'att pas una remore 
<<poar les antres jo«e«: ear caox-ci, an sa raflitant k tanotloDaar dei tear 
« appri»bation le noaveau systeroe, n'aat MS gnldia q^e par la davta tla^ipe 
'^ que lenr expe. ienoe tear donaait sar son s aac to ; et Us §^ saat bltas da I'aider 
M de tons laora moyens, dh qnlls en ant v« I'apparanaa, sans 4tra arfMs par 
*^ I'opinion differente qaHi avaient axpriaite i aa qni aeries saia vm lalrile 
c< pan oooimnn ana yaax da oaax qai oannaiiiait laa afraan ardiaairea de 
^ Famaw-prapro.' 




PREFACE. Xxiu 

s^^roKed 3 and th»t those who have advanced this one 
step towards virtue, may see enough of her loveliness, 
to persevere in inquiring in '^ what cases we should 
" desire the death of a sinner," and when " that he 
^' should turn from his wickedness and live V^ 

There appear to be three modes by whtcli inquiry 
upon this subject may be beneficially promoted. 1st, 
By a register of facts, of the sentiments of eminent 
men, and of the laws of other countries. — ^\ By ah 
arrangement of existing knowledge ; — and 3'^^^ by the 
communication of new opinions with respect to the 
direction of the different passions intended to be 
restrained or shaped by the punishment of death. 

Of arrangement (') and theory there is no fear but 
from haste and excess. Learning and genius press 
forward amidst applause, whilst the patient labourer 
contents himself with the less flattering toil of 
collecting materials |;o assist the contemplations 
of philosophy and the exertions of active benevo- 
lence. It is, however, by facts C) alone that pre- 
judice can be combated and the invectives to 
which passion resorts effectually resisted. In pro- 
curing these facts: in the formation of this re- 
gister of guilt and misery, how many obstacles 
oppose themselves ! The thoughtless are averse 
from an interruption of their joy : reflection turns 
from wretchedness which it is unable to relieve. Can 


• 1 


(<) See page zxvii. where there U an amilysis of some of Mr. Bentham's ob- 
servations upon pnnishment. 
(<*) See Rawley'B Preface to lord Bacon's Natural History. 
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we ask gaiety to exchange its light pleamies for the 
gloom of <i prison ? *^ the young tree to* leave its 
** flowers and its sweetness or the olive its good fruit?*' 
Can we invite opulence, knowing none hut self- 
created wants^ to witness the squalid poverty of him 
whb'is bereft of fortune and disowned by friends. The 
industrious shun him for he has no industry: the vir- . 
tuous stand afar off for he is convicted of crime: and 
piety, fulfilling all other christian precepts, may forget 
that he has a brother '^ sick and in prison and visit 
" him not." 

To this general apathy our country affords one 
glorious exceptiop. *' Hearing the cry of the 
^^ miserable,** says Howard, " I devoted my time 
to their relief, and, in order to procure it, I 
made it my business to collect materials, the 
authenticity of which could not be doubted. 
I hope not to be entirely deserted in the conflict : 
^^ if I am the means of exciting the attention of my 
** countrymen to this important national concern of 
" alleviating the distress of prisoners : of procuring 
th6m cleanly and wholesome abodes : of extermi- 
nating the gaol fever: of introducing a habit of 
" industry : of restraining the shocking debauchery 
** and immorality which prevail in our gaols and 
" other prisons : if any of these beneficial conse- 
" quences shall accrue, I shall be happy in the 
'^ pleasing reflection, that I have not lived without 
*' doing some good to my fellow-creatures: and I 
"shall think myself abundantly repaid for all the 
" pains I have taken, the time I have spent, and 
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** the hazards I have encountered/' — Sach were the 
last words of Howard. (*) — ^We have learnt to vene- 
rate his name: we have done every justice to^ihis 
opinions: bis grateful country has rais^ a statue 
to his memory; but it stands near to the unaltered 
prison which hei so forcibly condemned. 

Under the impression that the punishment of death 
and the improvement » of prison discipline are sub-, 
jects deserving consideration: with the consciousness 
of what many prisons are,(') and the conviction of. 
what all prisons might be; with the remembrance 
of the prediction of an English judge, " that if the 
" plan of Penitentiary*houses be properly executed, . 
and its. defects timely supplied, there is reason to 
hope that ^uch a reformation may be effected in . 
'' the lower classes of mankind, and such a gradual 
" scale of punishn^ent affixed to all gradations of 
*^ guilt, as may in ti me supersede the necessity of capi- 
" tal punishment except for very atrocious crimes.**(^) 
this second volume of facts, of the opinions of 
eminent men, and of the laws of other countries, has 


« 
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(<*) See the conclusion of bit work on Prisons, paste 469. 

(*) '* ThAnisery siitfered ip some gaols is not half their evil; they are filled 
'' with eveiy sort uf corruption that poverty and wretchedness can generate; 
'' with all the shameless and profligate enormitits that can be produced by 
'' the impudence of ignominy, the rage of want, and the malignity of despair. 
** In a prison the check of the public eye is removed ; and the power of the 
** law is spent. There are few fears, (here are no blushes. The lewd inflame 
** the more modest ; the audacious harden the timid. Every one fortifies him- 
** self ashe can against his own remaining sensibility ; endeaTouriiig to prae- 
** tise on others the arts that are practised o^r himself; and to gain the applause 
** of his worst associates by imitating their manners.' 

O Blaclutonei toU it* page 971. . 
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been collected^ and, with the persuasion that it maj 
be productive of good, without the possibility of evil, 
is submitted to public consideratiob by a society (*) 


(>) In the fomuition of a tociety of this Mtnre then appMur to be three eob- 
jects deserving of consideration: 

Isty Whether it is desirable that such a society shontd be formed? 
tdljf Whether it is attainable? 

Sdly« Supposing it to be desirable and attainable, ittth what evils is it nna- 
▼oidably attended? 

That the formation of snch a society is deiiraiU and tOUmiahk may be infer- 
red ftom considering— 1st, That these evils exist only because they are not 
known. It cannot be 'expected that the generality of mankind should enter 
into these sorrows: and, so great are the miseries, so lamentable are the de- 
pravities of prisons, that few even of the benevolent have charity or humanity 
enough to Tlsit them, or, visiting them, to do more than pass on with a kind 
and transient pity, — ^Sdly, The difficulty and expense of coUeethig facts are too 
great for an individual to encounter. (What praise is due to the unwearied ex-, 
ertions of Mr. Neild on behalf of prisoners for debt. Many years cannot pass 
aii^y before he will 9ee ihe awrft wkUk he ku mad€, tmd mt that U is good,}-^ 
ddly, the frailties of individuals may be supplied by a conjunction of labours, and 
error prevented by soundness of direction. A society of ttiis nature was form- 
ed in Pennsylvania, and in Bradford's pamphlet there is a concise expkmation 
of its origin, plan, and progress. He says, " The distresses of the prisoners, 
and the disorders in the prisons of Philadelphia had long engaged tlie sympa- 
thetic attention of the inliabitants.*-~Occasional relief was often aflforded i but 
the mfignitude of the sufferings and disorders at lengtli induced the attempt of 
forming a society, under the title of the Philadelphia Society for aUeviating the 
Miuriee if puMie priaam, — It soon became large and respectable, and from sub- 
scriptions and donations, early possessed fonds equal to its object." 

Howard expressed his anxiety that a similar society should be foiMed in his 
own country. In his work on Laiarettos, he says, '< Should the pl^n take 
'' place during my life, of establishing a permanent charity under some such 
<^ title as that of Pliiladelphia, viz. A society for alienating the miseries (^ puMic 

prisons. 


* See Howard on Prisons, S6. 

li half the misery that is felt by some were seen by others, it would shock 
tfaam with horror.' 

The prosperous tuni away their eyes from the nnserable, not through insen- 
sibility, but because the sight is an mtermption of their gaie^. 
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formed for the diffusion ef knowledge upon the pn- 
nishinent of death, and the improvement of prison 
discipline. 


*< prUoiUy and sumuities be engrafted thereopon for the abovementioned par- 
^ poae, I wonld most readily stand at the bottom of' a page for 5001. or if such 
" society shall be constituted within three yean after my deatfay thif sum shall 
'^ be paid out of my estate." 
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MR. ROSCOE. 


During the war of Urbmo, an alarming conspiracy was dis- 
covered at Rome^ the object of w|iich was to destroy the pope 
by poison : and if the name of religion had not been sufficiently 
prostituted^ the Christian world might have ' shuddered to hear, 
that the authors of this crime were found among the mombers of 
the sacred college. The chief instigator of this attempt was the 
Cardinal Alfonso Petrucci, the brother of Borghese Petrucci, who 
had lately been deprived of his authority in Siena, and expelled 
from that place by the interference of the pope*. This total sub- 
version of the dignity and fortunes of his family, which" had been 
accompanied with the confiscation of his own hereditary revenues,- 
sunk deep into the' mind of the cardinal. He considered the 
conduct of the pope, in this transaction, as in itself higlily op- 
pressive and unjust: but when he compared it with the services 
rendered by his father, Pandolfo, to the family of the IMedici, 
as well as their restoration to Florence, as on other important 
occasions, and reqqllected theve^ry active part which he had him- 
self taken, with the rest of the younger cardinals, in raising the 
pope to his high dignity, his resentment arose to such a degree 
as CQuld not be restrained, either by the sense of guilt, or the fear 
of punishment. In the first paroxysms of his anger he determined 
to assassinate the pope with his own hand ; but from this he was 
deterred by the difficulty (^ effecting his purpose, rather than by 
thehcHTor of such a crime, or the scandal that must have arisen 
to the church from the murder of a pope by die hands of a car- 
dinal. Changing, therefore,^ his means, ^but not his object, he 
resolved to destroy the pope by poison; for which purpose he 
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engs^ed^ as the partner of his guilt, Battbta da Vercelli, a cele- 
brated practitioner of surgery at Rome. The manner in ^hich 
this was to be accomplished was agreed upon, Durii^ the 
absence of the surgeon, who usually attended the pope on 
account of a dangerous and painful complaint with which he 
had been long afflicted, Battista was introduced to him as a 
person of superior skill ; and if Leo had not by a fortunate delicacy, 
. axKl contrary to the entreaties of his attendants, refused to discover 
his complaints to a stranger, it was intended to have mingled the 
ingredients of poison in the medicaments to be applied. The 
impatience of Petrucci could not, however, brook delay, but 
frequently and involuntarily burst forth in complaints against the 
ingratitude of the pontiff, and in expresMons of enmity and re- 
venge. This conduct soon attracted notice ; and Petrucci being 
aware of the danger he had incurred by his imprudence, thought 
it expedient for a short time to retire from Rome. He did not, 
however, relinquish his project^ which he had committed to his 
secretary, Antonio Nino, who was to accelerate its execution in 
his absence, and with whom he maintained a frequent interchange 
of letters. Some of these being intercepted sufficiently disclosed 
the criminal nature of the correspondence, and Leo, under the 
pretext of consulting with Petrucci on the arrangement of his 
family-concerns, required his presence in Rome. Conscious of 
his guilt, Petrucci manifested some reluctance in coinplying with 
this request; but Leo removed his apprehensions, by granting 
him a safe-conduct, at the same time undertaking, by his solemn 
promise to the Spanish embassador, not to violate his own act. 
Confiding in assurances so solemnly sanctioned, Petrucci instantly 
repaired to Rome. Oi» his arrival, he was introduced, in com- 
pany with the Cardinal Bandinello de' Sauli, into the chamber of 
the pope, where they were both secured by the guards, and com- 
mitted prisoners to the castle of St. Angelo. Against these 
proceedings the Spanish embassador loudly remonstrated, assert- 
ing, that as he had pledged, his faith foi the safety of Petrucci> 
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it must be considered as the engagement of his sovereign* Leo 
was not^ however, wanting in arguments to. justify hb conduct. 
He alleged, in reply, that no instrument of safe-conduct, however 
full and explicit, would be allowed to avail a person who had 
conspired against the life of the supreme pontiff, unless the crime 
was , therein expressly mentioned. He contended that the same 
rule was applicable to the crime of murder by poison ; a species 
of guilt abl^prred by all laws, human and divine. By evasions 
of this nature the pontiff did not scruple to violate that good 
faith, of which he ought to have set the first example, and con- 
descended to use against his adversary, the same treachery which 
had b^en employed against himself* 

On the day of Pentecost, Leo having assembled the cardinals, 
addressed them in a long and pathetic oration, in which he in- 
timated, that although he might legally and properly have pro- 

* ceeded to degrade and punish the guilty, yet he had determined to 
pardon them. The cardinals present acknowledged his clemency 
toward their offending brethren, whereupon Leo was melted 

. into tears. He then went to attend the- celebration of mass; 
after which his dispositions ^nd intentions seemed to be astonish- 
ingly chained, and it was.thoi]^ht that he had been instigated to 
convert the punishment of the offenders into a source of gain. 
On the twentieth day of June, he proceeded to degrade the 
Cardinals Petrucci and de' Sauli, and also the Cardinal Riario, 
from their dignities, and to deprive them of their goods and eccle- 
siastical preferments ; after which, to the terror and astonishment 
of all the members of the sacred college, he delivered them over 
to the secular power. During this meeting of the consistory, 
which continued thirteen l^ours, great dissensions and tumults 
arose, as well between the pope and some of the cardinals, as 
among the cardinals themselves, of whom only tvvelve were pre- 
sent, being all who then remained in the city: The sentence of 
deprivation was read by Pietro Bembo. On the following night 
Petrucci was strangled in prison. The subordinate instruments 
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of this treachery^ Battista^a Vercelli and Antomo Nino, were 
also sentenced to death, and after buffering excruciatkig torments,* 
"were finally strai^led, and their bodies quartered. Upon strict 
grounds of positive law the execution of Petrucci may peihaps be 
justified; almost all countries having concurred in punishing a 
projected attempt against the life of the sovereign, in the same 
'manner as if the crime had been actually committed: but the 
shameful violation of every principle of humanity^ exemplified in 
the execution of the subordinate instruments of his guilt, can 
never be sufficiently execrated. Are such punishments intended 
as a retribution for the crime ? Justice then degenerates mto re- 
. venge. Are they for the purpose of deterring others firom the 
like ofiences ? Care should then be taken not to render the of- 
fenders objects of compassion, and to prevent that re-action of 
opinion, which loses the guilt of the criminal' in the cruelty of the 
judge. Are they int^ded to correct the excesses and to hnprove 
the morals of a people i How can diis be eflEected by spectacles 
that outrage humanity, and whiich, by their i«petitiott,*steel the 
heart against all those sentiments by which the individual and 
general safety of mankind are secured, much moreefiecftually ihan 
by gibbets, halters, racks, and chains. 

Pontificate of Leo X. Vol. II L 


f - ■ • 

*^ De VercelU» mttem ae Antcnio Sertha^ ocerfttsstrnd tupplwhim Mnlphim; adeo 
ut cwru per yrbem drcumducti^ carpHmque ditcerpti omdenihmfonipum morsUmtf 
ac ad extremum itrangulaHy infruita secaretttur, Ea 9everitate Pontifex magnum 
terrorem onmUmi incusicratj^ Jov. VUa Leon. X. lib, /K. p, 78. 
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Remarks on the foregoing Extract, by Mr. BLIGH, from 

the London Review. 
What are the jsentimehts^ by tvhich the author supposes that the 
individual and general safety are so well secured i If any^ com- 
passion. — But tenderness of feeling is a weak restraint upon 
violent dispositions. Mr. R. is u professor of the modem school 
of philosophy ;''*' of those who look upon the human mind as a kind 
of machine; which by ^some rare efforts of invention may be 
brought to perfection^ like those deluded men who live in the 
expectation^ that life will be prolonged to eternity by progressive 
improvements in the medical art. He thinks, that the public 
security is better maintained by compassion, by that tenderness 
of heart which revolts at cruelty^ than by fear. If a feeling such 
as the author suppo^s was udiv^rsal, one of the great difficulties 
of government would be removed. Every act of violence would, 
punish itself; the oppressor would suffer more pain than the ob- 
ject of oppression. It is, indeed, a, captivaiiog system, and there 
is in the mind a tendency to virtue, which requires only proper 
cultivation to make it habitual. But mankind is a 'various race. 
And although it is obvious that the government of men would 
become almost impossible, if none of these milky natures were to 
be found in a community ; yet it cannot be denied that there wtq 
also men of fierce and uncultivated, or of depraved natures, not 
to be controlled but by the utmost rigour of example. These 
are the tempers which are kept in awe by the terrors of punish- 
ment. And if the ccnmnission of crimes, atrocious in themselves^ 
or fatal to society in their consequences, is frequent, severity in 
the punishment must be prpportionably frequent, even if it extends 
to the forfeiture of ]ife.—Fol 1, p. 279. 


* This ^ssage, from, a Review prafe»ed to be wntten by a Mr; Bligk, is in. 
serted because the editor of tl^ volume conceives it to be his doty to the pub* 
lie, to state the opinioos of all authors upon the important subject now under 
consideration. Surely Mr. Bligb ought to know 1|iat it is too late to excite 
adniitttion or inflame prejudice by tibis senseless cant ; and that it is no new 
phSospplq^, to *^ desire not the death of a sinner, but rather that be fhould 
turn from his wickedness and^ve.*' 
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PASTORET. 

I. 

» 

OF CAPITAL PUNISHMENTS. 

I 

1 HERE are ,five kinds of capital punishments in France; burn- 
ing/ breaking on the wheel; hangings beheading, and quartering. 

It is a melancholy duty to discuss so many subjects, of which 
the very name produces an involuntary shuddering. But the desire 
of contributing to the perfection of our laws, the hope of lending 
some assistance in efiacing from our criminal code those punish- 
ments which are it's disgrace, and a holy reverence for the claims 
of justice and hlimanity, will support us under the task. Above 
all, we implore the indulgence of our reader, and the favourable 
attention of the friends of reason and truth. 

An important question here offers itself for our preliminary con- 
sideration: Has society, or has it not, a right to take the life of any 
of it's members ? And, if it have, how fiEur does this terrible right 
extend? 


I. 
' OF CAPITAL PUNISHMENT IN GENERAL. 

The variety of opinions which has prevailed upon this most in- 
teresting problem, is at least a proof of the apparent difficulty 
attending it's solution. Let us, however, make the attempt Per- 
haps by reverting to principles, endeavouring to establish them 
with fairness and perspicuity, and applying then) to the laws and 
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customs of diflferent nations^ we may be able to throw some 
light upon the subject. In this way w^ shall discuss the three 
principal theories which have been proposed^ and "which are all 
sustained by respectable authorities. 

\ 

These are — 

1. To contmue capital punishment for all the crimes to which 
it is at present attached. 

2. To abolish it altogether ; and 

3. To inflict it only in cases of murder^ enacting for lighter 
crimes- lighter puniidmients. 

The patrons of the first of these systems consult only the habit 
of obeying ancient institutions^ the respect which their very anti- 
quity inspiresy and the promptitude with which the characters of 
wisdom, justice, and expediency, are lavished upon wHatever has 
been done, devised, or decreed by former ages. The public weal 
18 regarded as inseparably linked with the observance of old 
customs ; and to this important consideration the slight incon- ^ 
veniences, which those customs occasionaUy create, are compelled 
to yield. Pedanius Secundus, prefect of Rome, was assassinated 
by one of his slaves. It was the practice, in cases of this kind, 
to consign to the executioner all the slaves who happened to be 
in the house at the moment of the murder. These were accord- 
ingly seized, anc^led to punishments The people, affected by the 
sight of so many innocent victims, rose in their behalf. . Opmions 
were divided in the senate; but the majority decided in fevourof 
the existing law. Cassius sternly asseited it's demands ; observed 
* that, though it was r^orous toward slaves, it was useful for society 
at large ; and concluded his speech by declaring, that ' The 
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individual injiistice involved in all great examples^ is redeemed by 
their public utility/* 

The advocates of the second hypothesis are animated. by the 
love of humanity. But is this an enlightened love? Does it 
not hurry them beyond the bound of reason; and ihake thetn 

\ forget that protectign which honesty requires against guilt, and con- 
sequently the security and tranquillity of the commonwealth ? This 
class, likewise, appeals to general expediency ; witness the pre^ 
amble of the Gfand Dul<;e of Tuscany to his new criminal code : 

. " In consideration of the proper objects of punishment — the re- 
dress of the public or private damage ; the correction of the de- 
linquent, who is ^till, however, to be regarded as a child of the 
state, and never beyond the hope of amendment; the certainty, 
that he shall never again hjive the power of rejpeating his atroci- 
ties; and, lastly, public example. — We have resolved to abolish, 
and do by this present law abolish, for ever, the punishment of 
death in all cases whatever, though the criminal may have been 
openly convicted of offences hitherto denounced as capital." Eli- 
zabeth, Empress of Russia, pledged herself, on mounting the 
throne, never to inflict the. punishment of jdeath, and she kept 
her word. Peter III. was not less frugal of the blood of his 
subjects. And Katharine very rarely caused it to be died by the 
hand of the law— never, except in cases of high treason. 

By Frederic II. it was not more frequently adopted, except 
in cases of murder, when be invariably authorized, its inflic* 
tion. And this constitutes the third theory; which appears to 
rest upon the same feeling as the second, under the control of calm 
and sober reason. But does not this calm and sober reason, too, 
much weaken the impulse of natural sensibility? Do we not 
perceive, in this modified principle^ too gross a remnant of the 
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old ferocity of barbarous and igaorant ages P Can any compromise 
be made with the rights of humanity? The friends, however^ of 
this opinion^ in their turn, refer to the public utility : ^^The life 
of the innocent is endangered, if that of the guilty be spared,^ 

Upon an ordinary subject, it might have sufficed to have thus 
briefly sketched the differences of opinions and principles ; but on 
this, it becomes a du^ to develop them to their full extent ; and 
that not by a rapid analysis, lest we should unconsciously weaken 
the arguments respectively adduced in their support. As this first 
hypothesis, however, is now almost wholly given up, we shall 
chiefly confine ourselves, to the examination of the two latter ;* 
and,, beginning with Montesquieu and Rousseau, jproceed to 
Beccaria, M ably, and Filangi^, by his friends denominated '^the 
Montesquieu of Italy," whom death has prematurely torn from 
literature, from reason, and from humanity. 

II- 

MbNTESQUIEU.* 

AlONTESQUIEU rather gives us a glimpse of his opinion, 
dian a full disclosui^e of it: but it is delightful to learn the 
thoughts of a great man, whose judgment was for a long period 
r^arded as authority. 

'^ A man,'' says he, '^deserves death, when he has violated the 
. security of the subject so far^as to deprive, or attempt to deprive 
another man of his life. The punishment of death is the remedy, 
as it were, of a sick society. When there is a breach of security 
with regard to property, there may be sonae reasons for inflicting 
« capital punishment; but it would perhaps be better, and cer- 
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tainly more natural^ that crimes committed against the security of 
property should be punished b^ the loss of property; and so it 
ought to be^ if men's fortunes were common or equal. But, as 
those who have no property of their own are generally the readiest 
to attack that of others, it has been found necessary to substitute 
instead qIb, pecuniary, a corporal punishment. 

^^ All that I have here advanced/' he subjoins at the close of 
the chapter where the above extract is taken, '^ is founded in 
nature, and extremely favourable to the liberty of the subject." 

I may add, that no one has remonstrated more vehemently than 
Montesquieu against rigorous punishments : '' Mankind must not 
be governed," he elsewhere observes, '' with too much severity ;* 
we ought to make a prudent use of the means which nature gives 
US for their guidance." 

III. 

ROUSSEAU.* 

IT is asked, '' How individuals, who have no r^ht over dieir 
own lives, can transfer to the sovereign what they do not them- 
selves possess ?" The apparent difficulty of answering this question 
is caused by the mode in which it is proposed. Every man has 
a r^ht to risk his life, with a view of preserving it. When a 
person, in order to escape from a house on fire, breaks his neck 
by throwing' himself out of a window, has he ever been pro- 
nounced guilty of suicide f Or is this crime ^ver imputed to one 
who perishes in a shipwreck, though when he embarked, he 
could not but have foreseen such a contingency i 

The object of the social contract is the safety of the contracting 
parties. To will the end, is to will the means,; and from these 
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means some hazards^ nay even some sufferings^ are inseparable. 
£very man who would preserve his life at the expense of. others, 
should also be ready to resign it, if necessary, for their advantage. 
Now, the citizen is no longer a judge of the danger to which the 
law requires him to expose himself; and, when the sovereign 
informs him that '^ his death is essential to the common weal,** 
he must submit to die : since it has been upon this ground alone, 
that he has hitherto himself lived in safety; and his life is no 
longer simply a boon of nature, but a conditional grant of the 
state. 

In something like this point of view must be regarded capital 
punishment, as inflicted upon a delinquent. To preserve our 
lives from the knife of the murderer, we consent to die, if we 
should ever commit murder ourselves. In this agreement, far 
from disposing of our lives,' we are only providing for their pro* 
tection ; as it cannot well be imagined, that any of the contracting 
parties is projecting to get himself hanged. 

Besides^ every malefactor, who attacks the rights of society, 
becomes by his crimes a rebel and a tQutor to his country. By 
violating her laws, he dissolves his connection with her, and even 
declares war against her. The preservation of both sides is 
incompatible : one of the two must perish ; and when the cri- 
minal dies, he dies less as a citizen than as an enemy. The trial 
and the sentence announce that he has broken the social contract, 
and IS consequently no longer a member of the state. ^ Having 
then at least by his residence been regarded as such, he must be 
cut off by banishment as a violator of his agreement, or by 
death as a public enemy. He has no longer auy moral character : 
he is simply a man ; and it is one of the rights of war to kill the 
vanquished.* * 
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IV. 
BECCARIA.* 

'W HAT right have men to cut the throats of their fellow- 
creatures i" Certainly not that, on which the sovereignty and 
laws are founded. Tlie laws are only th^ sum of the smallest 
possible portions of tlie private liberty surrendered by each in- 
dividual, and represent the general wiU, which is the aggregate of 
that of each individual. But did any one ever choose to resign 
to others the right of taking away his life P Can it be supposed 
that, in the smsillest possible portions of the liberty of each sa- 
crificed to the good of the public, is comprised the greatest of all 
goods, life? And even, admitting this to be the case^ how is 
such a principle to be reconciled with the maxim which prohi* 
.bits suicide ? Either man must have a right lo dispose of his own 
life, or he must be incapable of transferring to another, or to an 
entire society, what he does not himself possess* 


I 


The punishment of death is not authorized by any right. I 
have demonstrated, that no such right existjf. It is therefore 
a war of a whole nation against a citizen, whose destruction they 
consider as necessary, or at least useful to the general good. But, 
if I can farther demonstrate that such a measure is neither neces- 
sary nor useful to that good, I shall have gained the cause of 
humanity. 


There are but two motives which can render the death of a 
^citizen necessary. In those agitated moments, when a nation is on 
the very verge of recovering or of losing it's Kbeily ; in those times 
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s4 amkrchy, when the laws are silent, and di8<Mrder and confaskm 
occupy their placcr-if an individual, though deprived of his hberty, 
has still such credit and connections as may endangei; the security 
of the nation, or by his existeiiee is likdy tx> produce a dangerous 
revoliition in the established form of government, he must un- 
jdoubtedly die. But, under the tranquil audiority,of the laws, 
iwhat necessity is there for taking away the life of a subject? 
Such a procedure can be authorized only by the impassibility of 
curbing crime in any more lenient way ; and this constitutes the 
second niotive above referred to. 

The experience of all ages proves, that the pumshment of 
death has never prevented determined viUains from infestii^ 
society. It is net the intenseness of the pain, which has the 
greatest effect upon the mind, but it's continuance^ Our sensibi- 
lity is more easily and more permanently affected by weak but 
repeated impressions, than by a violent but momentaiy impulse. 
The power of habit is despotic over every sensitive being. As 
it is by that we learn to speak, to walk, and to satisfy our ne«* 
cessities ; so the ideas of morality are stamped upon our mnids 
by reiterated impressions. The death of a criminal is a< terrible, 
but a momentary impulse; and is therefore a less efficacious, 
mode kA deterring others, than th^ continued example of a man 
deprived of his liberty, and condemned, as a species^ of beast of 
burthen, to i^epair by the toils of his whole bfe the injury 
which he has done to society. 

« 

The execution of a criminal ought to excite in the spectators 
more of terror, than of compassion ; , and the legislator dipuld 
limit his severity to the point, when this latter feeling begins to . 
prevail in their minds, as the pumshment appears in diat case 
rather intendedybr them, than against the criminal. 


A punishment, to be Just, should have only that d^^ of seve- 
rity, which is sufficient to deter others. Perpetual slavery would 
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have as mudi power as death, to deter even the most hardenei^. 
Nay, it would have more. There are many, who can look upon 
death with firmness and btrepiditjr. To the eye of fimaticisni it 
IS embellished : by vanity, which faithfully attends us to the grave, 
it's horrors are concealed: despair regards it with indifference. 
But amidst iron cages and chains and hard usage the illusions of fa- 
naticism vanish, the visions of vanity are dispersed, and the voice of 
despair, which prompted the wretch to terminate his woes by 
death, is now employed solely in describing those which are open- 
ing upon him. Our minds are framed more easily to endure 
extreme anguish, than perpetual wretchedness. 

If I am told diat perpetual slavery is as painful, and therefore 
as cruel a punishment as death; I answer that, were all the miser- 
able moments in the life of a slave collected into one point, it 
would be still more so. But these moments, scattered over a 
whole life, can be compared with the terrible moment of execu* 
tion only by the spectator, who computes their duration and their 
aggr^ate ; not by the sufferer, who is prevented by the misery of 
the present from thinking of the future. All evils are increased 
by the imagination ; and the sufferer finds resources and consola- 
tions, of which the spectatprs are ignorant, judging by their own 
sensibility of what passes in a mind through habit grown callous 
tombfortune. Such are the advantages of perpetual slavery, 
which is more beneficial as an example, than intolerable as a 
punishment. 

What an anticipation! — to pass a great number of years, or 
. perhaps his whole life in servitude and sorrow, a- slave to the 
laws by which he was protected, exposed to the view and the 
contempt of his fellow-citizens, to the disgrace and the detestatioa 
of his former equals ! How striking, to compare this miserable 
futurity with the uncertain issue, or the precarious enjoyment of 
the fruits, of his transgressions ! The example of such wretches, 
continually before his eyes, must make upon him a much deeper 
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impression thaii that of punishments, of which the dight is calcu- i 
lated rather to harden than to correct. ' 


The punishment of death is stiU ferther pernicious to society 
by the examples of barbarity which it displays. * * * Is it not 
absurd that the laws, professing to be the expression of the gene- 
ral will, and to detect and punish murder, should themselves 
order it to be publicly committed ? The laws of ihost indisputable 
utility, are assuredly those which aU men would propose and observe 
in molnents when the voice of private interest is silent, or mingle^ 
with the cries of public utility. Now, what is the general feeling 
upon the subject of capital punishment ? It is indelibly portrayed 
in the indignation and contempt awakened by the mere sight of 
:^the minister of the cruelties of justice ; vvho- nevertheless contri- 
'^utes to the welfare of society, as the ilinocent executor of the 
public will, and (as good soldiers are without) is the instrument 
of the general security within. * * * 


. The history of mankind is an immense sea of errors, in which j 
(a few obscure truths are here and there observed to float. Let it i 
not be urged then, that almost all nations in all ages have punished 
certain crimes with death. The force of example and of prescrip- 
tion vanishes, when opposed to truth. Is it any plea in favour of 
the barbarous superstition, which has sanctioned the sacrifice of 
man upon the altar of the Diviinty, that human victims have bled 
in almost every temple ? 

On the contrary, if I find some societies, though few iii num- 
ber, who even for a veiy short time have abstained from the 
punishment of death, I may refer to them with propriety. .It is 
the fate of great truths, to glow only like a flash of lightning 
amidst die dark clouds in which error has enveloped the universe. * 
The happy epoch is not yet arrived^ when the fascinated eyes of 
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nations shall be folly opened, and the truths of revelation shd 
cease to be die only ones employed in the ilhunination of nrnn* 
kind. 

V. 

MABLY. 

1 HOUGH the laws can never be too mild^ it is still impossible 
wholly to abolish cafntal punishments. If our natural depravity 
CKxasionally hurries us into heinous excesses, and all the resources 
of policy have been ineffectually exhausted for its restraint ; is it 
unreasonable to hold ou^ regulations of terror, and ought not the 
laws to exert themselves in curbing it with a more powerful hand f 
To place the sword in the grasp of the legislator, by no means 
implies* a previous ri^t in us to dispose of our own lives as we 
please. On the contrary, it is in ord^ to defend them against the 
open or covert attack of the muderer, that we call for diose san- 
guinaiy and revolting enactments. In the state of nature I have a 
right to take the life of him who lifts his arm against mine : thb 
r^ht, upon entering into society, I surrender to the magistrate. 
Why diould he not make use of it ? Mankind never authorize the 
legislator to take away their lives in sport: for this would be a 
ridiculous and a useless concession. But they require him to 
watch over their safety ;, to repel hand in hand any dangers by 
which they may be threatened *« and to protect them from the 
domestic foe who may meditate their destruction. 

The necessity by which a state is impelled to oppose force to 
foreign aggression is, it is affirmed, a certain demonstration of its 
right to do so. By the same unanswerable argument I think I 
can prove, that the Is^ws should in certain instances inflict capital 
punishment. Wherever persons exist capable erf" committing vo- 
luntary and deliberate murder, by poison or the dagger, there exist 
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penobs whom the legislator ought to doom to death. Farewelt 
to all order, reguhlioii, secmity, and sacred r^ht amoi^ mankmd^ 
if thd lot of the imiocent citizen is to be worse thta that of tiie 
tnarderer; which must necessarily be the case, should I lose £he 
first, the greatest, and the most irrecoverable of blessings,: and 
my assassin be sjdll permitted to live. The laws against murder, 
indeed, I am perfectly convinced would be superfluous, if they 
ordained any punishment short of death. Under any other sys- 
tem the hatred or the revenge of a villain would be permitted 
to indulge itself by playing (if I may so express myself) a veiy 
unequal game against the object of his malignity ; the former 
staking only his liberty, whereas the latter stakes his life. 

• . ' ' ' 

I am pot unacquainted with the "reasonings of somie philoslo- 

phers, who are anxious for the abolition of capital punish-^ 
ments. If a convict, imprisoned for life, could throughout life 
preserve the same feelings of agitation, alarm, and despair, 
which he feels when first hurried into a jail, he would undoubted- 
ly suiSer a punishment heavier than that of death. But in this case 
it would not be right, out of mere humanity, to ease him of the 
burthen of life. Do not let us impose upon ourselves. life 
will always be regarded by mankind as the greatest of blessings : 
and the fear of death indubitably so much enhances the terror 
and the suJSerings of a dungeon, that there is not a single {felon 
• «ver dragged to a gibbet, who would not regard as an indulgence 
the closest confinement and the most toilsome labour. A 
murderer, in taking away his enemy's life, believes he does him 
the greatest possible evil. Death then, in his estimation, is the 
greatest of evils. By the fear of death, therefore, the excesses of 
hatred and of revenge must be restrained. < 

People talk with the utmost fluency of the labours, which 
they propose to substitute in the place of capital punish- 
ment : but it might perhaps iitterrupt theij; volubility, if they 
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were required to discuss the subject in detail. For, haitias tbose 
labours may be^ are they not every where the lot of pov^lty I 
and why should an equal destiny await the crimmal^ and the 
poor i Besides, is it to be expected, that these labours will be 
unrelentii^ly enforced? Where will you find. all the executionert 
necessary for their superintendence? And if we could even 
suppose these executioners inaccessible to the impulses of pity, 
will they be so disinterested, as never to sell relaxations of the en* 
acted toil ? In fine, habit reconciles men to every things These 
malefactor^, whose wretched existence is to serve as a terrible ex- 
ample to their fellow-citizens, may in time, perhaps, venture to 
appear gay and happy in the midst of their misfortunes. In a 
word — will none of them, doomed as they are to a life of slavery, 
attempt and effect their escape ? Should such an event but once 
occur, it will be sufiicient (so easily does hope insinuate itself 
into the human breast!) to encourage a hundred scoundrels to 
plunge f(fearlessly into every species of enormity. 


'' Death,'' it is aUeged, ^^ is but an affair of a moment. Vil- 
lains know that it must happen at some time or other ; they 
famifiarise themselves with this idea ; they gradually become in- 
dStferent to it ; and to the ignominy of an execution they are in- 
sensible, since tneir whole existence is a tissue of ignoniiny. They 
would be far more strikingly awed by the apprehension of a life 
to be protracted in chains, and dungeons, and continual labour.*' 
*^ An execution is a spectacle, generally speaking, yflnth only 
leaves upon the multitude wtio attend it, a, very feeble im- 
pression^ The sufferer is usually regarded as an object, either 
of pity, or of indignation. The salutary terror, excited by 
the long punishment of a labouring convict, it has no tendency 
to produce. The latter is, moteover, a' standing lesson ; wherer 
as the former passes away, and is foi^otten/' 

> 
Death, 1 own, '^ is but an affair of a moment." But it is a 

most decisive moment. It closes the gates of time, and opens 
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thoseiOf etei-nUyi tit is a moment, which makes nature shudder. 
It is not so ea^y, as you imagine, for a villain '^ to familiarise 
himself with the idea" of a death, which he is constantly deserv- 
ing ; since we see him on his wa;f to the gallows trembling and 
alarmed, and in very feW instances ^ndeed encountering his fate with 
fortitude. Even if My thing like courage be displayed upon such 
an occasion, 'it is but a savage l)rutality. At all events, the ob- 
ject is less to punish the guilty, than to deter qthers who may yet 
be innocent. And where is the man, who will not be more deeply 
a£Fect^d by seeing a fellow-creature pelish under the hand of jus- 
tice, than by visiting a jail or a galley, in which the images of 
sorrow slnd misery are constantly to be found ? 

" The sufferer,'* yoii Saty, '^ is u^udty regarded as M objecti 
either of pity, or of indignation.'^ In that case, be assut'ed your 
criminal laws are unjust, inhuman, barbarous^ and absurd. 
They punish the fraihy of an instant, as ^ heavy tran^ression : 
they confound, and avenge with the same penalty, the knavish s^- 
vant and the murderer: they outrage reason, by dooifiii]^ to death 
a wretch within the reach of amendment, and whose offence 
implies only incipient corruption. Do not suppose that capital 
punishment, in order to curb the passions stnd produce the in- 
tended effect, must necessarily be often inflicted. If crimes deserv- 
ing death are infrequent, why multiply the penalties designed for 
their prevention ? This very infrequedcy is the most satisfactory 
proof of the wisdom of the laws. 

There are only two classes of delinquents, who deserve death ; 
the murderer, and tlie traitor, whethe * the object of his treason 
be the establishment of despotism, or the introduction of a 
foreign yoke. 

I shall only add, that the easiest death is the harshest punish- 
ment which a judicious legislator can admit. As father of his 

countryj he will punish, like a father, with reluctance. ' How 
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iin'etcfaed an employment^ to be oceupied in devisuq; tDrtnrevf 
l^ar from indulgii^ die rigorous indigBBtion, which guilt naturally 
Excites in the virtuous, he wiH respect the precious foelingof 
humanity implanted by nature ift our bi«8st8# 
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JN one,** it isr said, " can surrender what he does not pos^ 
sess. But no <xie has a right to. put himself to deadi : There- 
fore the state, which is merely the depository of the aggr^ate o£ 
fights surrendered by individuals^ can have no right to put any one 
ta death. 


Such is. the sophispi, which has misled so many political wri^ 
ters r V Aqd yet how easy would it be to extend this principle to 
«very other species of punishment injQicted for die prevention of 
crimes ! Might it not with equal propriety be contended, that 
it implies atrocious injustice, to condemn any one to the galleysy 
to the minei^ or to perpetual imprisonment i As no one has a 
right to put himself to death, no one has a right to do any thing 
by which his deadi may be accelerated, that is, to allow himself 
to be condemned to the mines, the galleys, Sic. Nay — ^it may 
farther be alleged that,, as no one has a right to dispose of hi* 
life, so no one has a right to dispose of his character, or of his per- 
sonal freedom. 0)n8eqjuently, whatever punishment affects eidier 
of these is unjust y . 

Every body admits, that society ought to have the right of 
doomii^ to death the man who has murdered one of his fellow** 
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cmlnres. Upon ^^xsA is this right established? n H^e begins, tlie 
tncertaiiity. The truA, which we are seeking, is too near 
vis: let lis remoye it to a diatao(^, and it wiU easily be per^ 
^reived. 

Man, in his original state of independence, has a right <o life*- 
TUs right he can never resign. Butcan he lose it ? Can he be 
deprived of it without resignation? Is there any ima^nable 
^ease, in which another may put him to death, without havii^ 
received authority to do so from himselfi 

In^my original state of independmice^ have I a r^ht to kiU, 
another man in self-defence? Every on^ allows, I have. If I 
iiavie a tight to Jdll him, he has lost fai^ r%ht to life : for it would, 
imply a contradiction, to suppose the coexistence of opposite 
rights. There are then in diis ^teof independetice certain<:a8es, in 
which a man may lose his right to life, and another man may ac-. 
quire the right to kill him, without any compact between die parties. 
It may be asked, whether this principle be not exclusively ap- 
plicable to the case of self-defence? If the assailant succeed 
tn his murderous design, is the right, which is confessedly ac^ 
quired by the person assaulted, extingubhed by his death ; or may 
it be exercised by the rest of mai^ind, who are the common depo#- 
sitaries and avengers of natural laws ? Is it to be imagined that he, 
mho lost his right to life before he had perpetrated his * crime, 
should recover it by completing the perpetration? Can two 
effects, so diametrically opposite, spring from the same cause^ 
with the simple distinction of brfore and after f 
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To this question I reply, upon the authoritj^ of the greatest 
philosopher in Europe.. ^' Natural laws (says Locke) as well as 
all other laws respecting man^ would be wholly useless, if no one 
in a state of nature had a right to carry them into execution, and 
to punish transgressors, whether we have r^ard to the individual 
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' or to the species, whose preservation is the object of laws com*'^ 
mon to the whole of mankind. But, if the right to punish 
transgressors exists in a state of nature/ it is obviously possessed 
by every one over all others, sijice ^U i^*e naturally equal z** — ^in- 
other words, since what one man is authorised .to do by the l^w 
ofnatiare, all men are authorised to do by the same law, 

To this reasoning of Locke I will just add a single reflexion, 
Nature has jn'oduced nothing without an object. Now what 
is the object of thf aversion excited in our minds against a cri-' 
minal, who has violated no rights of ours, of our relations, or of 
our friends f Which of us is not terrified to perceive a crime 
pass unpunished ? Which of us does not rejoice, when justice 
overtakes the guilty ? Which of us, on being told of a flagitious 
transaction, would 'not compel the perpetrator to expiate the' 
V injury he has done to some wretched person, thoi^h an' entire 
stranger to us ? Are we, in these instances, under the influence' 
of any selfish motive i 

j ;, If nature had restricted to the injured the right of killing the' 

/ injurer, why should she have implanted in our souls so strong a 

\ / < feeling of aversion against the latter ? Would not selfJove, in' 

that case, have sufiiced to answer the end she had in view ? Why 

should she impose upon man so many duties, and not authorise 

f him to guard against the violation of them ? Why bestow upon 

' him so many rights, and yet withhold from him that, which can 

alone secure respect to all the rest ? 

4 

Without this right, the law of nature would be an absur- 
dity. If die state of nature had so many imperfections, it was 
not because men were unprivileged to punish ; but because diey 
vvere unable to do so, in many cases, from a want df the necessary 

Power. 
........ V 
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. Now, this imperfection in the state of nature society has found 
tiie means to correct; not by creating a new r^ht, but by 
insuring the exercise of an old aniB. In this improved order of 
things, it is no longer one individual armed s^ainst another for 
ldie')punishment of a crime : it is society in Ae aggregate. The 
depositary of the public authority exercises this general r^ht, 
which has4>een transferred by the joint concessions of every indi- 
vidu^ to the society at large, or to it's representative head. 

These concessions were by no means instantaneous. A long 
interval elapsed before mankind entirely stripped theniselv^ of jio 
^important a right 

To return. Man, in a state of nature, tias a right to life ; aright, 
which he cannot resign, but which however he may forfeit by 
his erimes. AH men have, in that state, ^ a right to punish the 
breach of natural laws ; and, if the breach be of such a magnitui^e as 
to have rendered the transgressor worthy of death, every man had a 
right to take Ms life. This right then, which in the state of na- 
tural independence each posseses over all, and all over each res- 
pectivdiy, has been transferred to society, and deposited in the4iands 
of the sovereign. Sodeposited, it depends, like the right of inflict- 
ing other punishments, upop the surrender of the r^ht, which 
each individual posses^ over the rest of his species. At the' very 
moment, when I entrusted to him my right over the life of others, 
others entrusted to him their right over mine : and thus, without 
giving up our right to life, we mutually subjected ouri^lves to the 
contingency of losing it, if we should ever be guilty of any of the 
crimes, against which the legislature has denounced the punisbi- 
iineot of death. 
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vn. 

EXAMINATION OF THE ABOVE THEORIES. 

It is with some apprehension^ that I venture to subjoin my own 
thoughts upon capital punishment. When an opinion has been 
adopted by Montesquieu^ defended by Mably and Rousseau, and 
espoused and maintained by one of their most distinguished dis^ 
ciples ; can a young writer, without incurring the imputation of 
temeri^/engage iki the contest against his masters? I have nei- 
ther the presumption, nor the power, to place myself on a level 
with those h^h names : and I should have remained profoundly 
silent, had their system appeared to me less pregnant wiih»mis« 
chief; had it not struck at the veiy basis and principles of justica 
herself; at those eternal truths, upon which the benefits and the 
happiness of all political associaticms are necessarily established. 

• 

But in combating the opinion of Montesquieu, of Rousseau, 
and of Mably (the latter of whom has displayed the greatest vigour 
and address in it's, defence) and in preferrii^ to their theory that 
of Beccarid, I. am far from blindly adopting the reasonings of the 
latter philosopher. I do not repeat, after him, ^^ Man has no 
right to dispose of his life ; he cannot therefore transfer such a 
right to others.^---3An argument, which Filangieri however has 
poorly answered, by saying ; '' As no one has a right to dispose 
of his life, so.no one has a right to dispose of his character, or of 
his personal freedom." In disposing of hb^life, a man deprives 
society of a citizen, who might have done her service. This b 
not the case with one in confinement. The prisoner still promotes 
her interests by his labour : the dead man b lost to her for 
ever. / 
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Eitualfy'to^be-rejected are those cuifounded ideas of retaliolion^ 
ef tbat pre^c^nded right^of Rhadaman^^us, though sanctioDed by 
die celebrated principle of the Pydiagoreans, which insists that 
'^ Justice iajoiiis us to inflict upon the criminal the suflferings, 
nvfaich he has previously inflicted upon the aggrieved/' Soch a 
maxim^ indeed^ would not confine itself to the simple penally of 
death : it would frequently ordain that death to^ be accompanied 
by every mode of cruelty. If I have committed a murder with 
dreadful aggravations, will the gallows retaliate upon me the 
ppngs, which I have caused another to endure i 

Neither do I admit more readily the truth of the observation, 
which, however, numbers of politickil writers repeat as a sort of 
axiom : '^ A man knows the penalty, and in becoming a member 
of the society submits to it." Would not one suppose, that the 
compact is just drawn up, and that the criminal had beeh 
personally present at its ratification? I know very well, their 
Ineamng is ; '^ If we continue to liv^ in a society, with whose law» 
we are acquainted, we cannot complain that by those laws we are 
judged/'' But this reasoning would justify the most horrible pu** 
nishipents ; it would even justify the arbitrary' decrees of the 
despot. For is not the slave acquainted with them, who trembles 
at his frown ? . . * 

But let us enter upon a xleeper examination of this great 
question; 

And, first, it appears to me that all, who have hitherto engaged 
in the discussion, have confounded rights and duties. 

Duty is an obligation ; right is an authority. 

In the natural state of man, no one having any authority over 
ethers^ there is no ri^t to punbh. To punish^ is the action of 
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a superior. on an inferior; not of an equal on an equaL What 
calamities indeed must ensue, if each, under the impulse of ig** 
norance or of passion, should assume to become the public avenger ! 
Punishment supposes laws enacted, and an empire establi^ed. 
Right must, generally, be the result of compact. Even in the 
social state, to punish is, not a r^ht, but a duty of the sovereign. 
The language addressed to him is ; ^* Protect us, and we will 
obey you." If despotism were not a monster in civil and political 
existence; if right and tyranny were not two words mutually 
clashing with and repelling each other ; a despot, holding every 
thing from himself, might have rights. But in governments 
fouod^ upon reason and justice, and supported by a free com- 
pact with their siibjects, the head or heads, holding every thing, 
from others, have only diities. It is a mistake to say ; '' Society 
grants to those, whom it places at it's head, the right to punish.'^ 
It does not grant them the right, it imposes upon them the ob- 
ligation; or rather the obligation is imposed upon them by the 
very force of circumstances : as it is impossible for society to 
Mibsist, without the infliction of penalties upon those, who trans- 
gress it's laws. 

But though in the state of nature there exists ''no right to 
^ punish," there exists in it an obligation to defend and to preserve 
one's self. These two essential necessities are duties, one ema- 
nating from the other; or, if you please, inseparably linked toge- 
ther. A rooted instinct, transcending all rights (inasmuch as 
right rests upon reasoning, whereas instinct is vitally connected 
with the strongest feelings of our nature) inspires the man who 
lulls to save himself from being killed. He avails himself of the 
strength, which has ako been denominated a right by a gross 
^^ Uasphemy against humanity, and he triumphs. 

• k 

These, prindples once established, what becomes of the asser- 
tions of Mably, and of Filangieri? '' In the state of nature," says 
^e first, ''I have a right to take the life of him, who lifts his 
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Hf m against mine. Thb rigbt^ upon enterii^ into sociel}^; I siuv 
nender to the magistrate;" 5' The person assaulted/' says the 
btter, '^ has a right to kill the assailant. in his own defence: bqt 
if he has this rights in the event of his death he can transmit it to. 
aociety, whiich is instituted for the redress of nature." 

As the sophism consists in the word right y let us substitute 
fox it that of ivi'ty':^ and^ upon reconsideration of the argument, 
\ve shall perceive it'? complete futili^. 

Filaiigieri contends ; ^' If I have a right to kill another man, he^ 
has lost his right to life; for it would imply a contradiction to 
suppose the co^existence of two opposite rights." 

In the very outset, this pretended ''right to kill" is much more 
dependent upon man, than the pretended '' right to life ;" as it is 
much easier to take the life of another, than to' prolong one's own. 
Again :' these pretended rights, of killing and living, are not (as it 
is alleged) opposite and contradictory to each other. The con* 
tradiction would be in the exercise of the rights, not ia their 
essence : a tight unexercised is only a metaphysical abstraction. 

But equivoques abound. Admitting even the .word fightj we 
have onl^ the right of defending ourselves, (as we have already 
observed) not that of inflicting a penalty ; since the power or faculty^ 
of punishing is adequate to the right of preserving one's self with 
One's wife and children. The actual puni^ment of the assailant 
wilt be in the success of the just e£Forts of the person assaulted. 
And here we are bound not to forget the great principle of natu> 
ral law, which is also the great principle of humanity. Both of 
th^e, far from injoining the killing of man, prohibit it, except in 
the single case of doing it unavoidably in self-defence. By 
both of them, dierefore, the person assaulted would be deemei} 
triminal, if he killed the assailant, w^ long as he had any ptheip 
^eans of esciiping his attack. 


as PASTOREK 


^' I have a r^tit to assist peraoas asMUkad, and toexert mymlf 
in dieir defence/' Farther perversion of language ! I am drawn 
'to it by a powerful instinct; I am swajed by a asAural feeKng; 
die desire perhaps; or the necessity, of self-preservation, secredy 
impel me to succour, to defend, and to preserve odiers^ But all 
this b far from implymg the exercise of any right. 

I go forther, and contend, that even if we actually had, in the 
state of nature, '^ a right to take the life of him who lifts his 
arm against ours," it would not thence follow, that we could '' sur- 
render this right to ti^ magistrate.** 

A man attacks me : I can defend my own life only by taking 
his : I kill him. To authorise society to do the same, it must be 
proved, that she could not defend herself otherwise. * But society 
does not yield, like an assaulted person, to the impetuosity of a 
first onset, or of a necessary defence : <she does not act upon a 
principle of revenge ; she punishes, after mature and deliberate 
reflection* The assailant attacks the whole of me: it is dbe 
strag^e of one individual against another : and all my strength 
and means of self-defence are no more than requisite for my 
protection. But t^e whole of society is not attacked, in an attack 
opcm one of her members. To a single assailant Ae opposes the 
strength of all. I request this observation may be properly 
weighed : for one of the most frequent, as well as most niischie?- 
otas sophisins, in the present discussion is, that writera aigue upoa 
Ihe relations of society to an individual, as they would aigue upon 
the relations of one individual to another. 

^^ But," continues Mably, '' mankind require the I^iriaior t* 
watch over tfa^ safety ; to repel, sword in hand, any dangisii 
by which they may be threatened ; and to protect them from the 
domestic foe, who may meditate their destruction.^ Mankind 
'''require the legislator to watch over th^tr safety.'' TViie« Th«j 
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Mquiiebim to ^' repet aay duigers by wbichllMj ma; be tbraat- 
ened.'^ True agun. And they require him '^ to protect them 
from the domestic foe^ who may meditate their destmcticH].'' 
True stiU. The sophism lies in the. words, ^' sword in hand*'' 
Protection may be afforded, niridiout putting to death. There is 
nothing here to, prove, that mankind have required the infliction 
of capital punishment, as the only effective penally. 

AH the reasonii^ upon this subject, however expressed, may 
be reduced to this simple proposition: ** Society ought to secure, 
to protect, to defend.'' The prhiciple is incontrovertible : butk 
the deduction correct i 

t 

To demonstrate more clearly it^s inaccuracy, let us throw it 
into die form of a syllogism. It is the duty of society to secure 
it's members : the institution of capital punishments is essential to 
this security ; ergo^ it i& the duty of society to institute capital 
pimishmente. 

I do not comprehend the extravagant assertion of Rousseau, 
where he says; '^ The preservation of both sides (the criminal and 
the state) is incompatible : one of the two must perish." What! 
must the state '^ perish,'' if the criminal promote her interests 
by usefiiL labours, instead of dying upon a scaffold ! He diould 
rather have said : '^ The tranquillity of the state is incompatible 
with the liberty of die criminal : Let the criminal, therefore, 
be deprived of his liberty." But this more correct ccmclu- 
sion would have' been unfavourable to capital punishment: 
and capital punishment it was th^ writer's object to justify. 
Mi^t not one in iieu:t suppose, that the design was to restore 
the criminal to society, with all his means of annoyance undi- 
minished ;, instead of keqnng hhn to do it service, and fai 
chams? 


Roodseaa adds ; '^' When the criminal 'dies, he diei- lest* wa 
citizen, than as an enemy :" and, a few lines lower down; ** It 
i&one of the rights of war to kill the vanquished." " The r^|;ht9 
of war !" This from a great philosopher, who not long before 
had asserted,* ^' The pretended r^ht of killing the ▼anqdshed" 
in no respect results from the state of war ; were it but from the 
consideration diat men, in their original independence, have no 
mutual relations of sufficient permanence to constitute a state 
either of peace or of war. They are not, naturally, enemies to each 
other. It is the relation of things, not of men, which constitutes 
war. * This state therefore, arising not from simple personal, 
but from real relations, private war (or that of , one individual 
with another) cannot exist, either in the state of nature, where 
^there is no permanent property, or in that of society, where every 
thing is subject to the authority of the laws. 

These are true principles; and true likewise it is, that the 
vanquished is not killed, when he can Be put in chains and de- 
prived of the power of doing mischief. Rousseau himself affirms, 
in the chapter just quoted, '^ We have no right to kill an enemy, 
except when we are unable to take him prisoner." A captive, I 
admit, and a criminal, differ. But it is not with reference to 
his criminality or non-criminality, ^ that his life is respected, but 
because he can do no more mischief. 

In accusing others of having mis-stated the question,' the 
author of the Social Contract states it himself very insidi- 
ously. He says ; '^ Every man has a right to risk his life, with a 
view of preserving it." ''Everyman, who would preserve his 
life at the expense of others, ebould also be ready to resign it, if 
necessary, for their advantage." '' To preserve our lives from the 
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knife of tUe murderer, we. consent to die, if we sEouId'ever 
commit murder ourselves/' ^^ Life is a conditioual grant of 
the state/' *' To will the end, is to will the means/' 

Here it might be remarked, that it is not easy to comprehend, 
'what ** the right to hazard one's own life" means : that the object 
is, not to preserve one's own life " at the expense of others," 
but to prevent others from committing a crime at the expense of 
ours : that we neither " have consented," nor have power to con- 
sent; to die: that the maxim, representing life " as a condition^ 
grant of the state," is a maxim full of terror, and worthier of a 
tyrant Aan of a philosopher : that to *' preserve our lives," we ought 
to take, not the shortest, but the safest way ; and that^ even if it 
may be admitted as true, ■*' that to will the end, is to will the 
means," it cannot be admitted as true, that, this mean is necessa- 
rily capital punishment. 

■ 

4 

But I have said more than enough, perhaps, upon a question 
purely metaphysical. Even were my arguments in that respect 
totally destitute of strength and truth, my opinion would not the 
less deserve to be adopted, when examined in a point of viewmore 
worthy of the attention of a legislator. Without stopping, 
therefore, any longer to discuss, whether self-preservation and 
self-defence are rights or duties ; whether we are, or are not 
able to surrender them, and whether they have been surrendered 
in their original integrity ; or, again, whether society in the ag- 
gregate from her variety of means is necessarily obliged to select 
that, which each individual previously possessed;— let us consider 
die general utility, which ought to be the end and the element 
of all social order and social principles. Every thing is reducible 
to diis problem : Ought death to be inflicted upon a criminal, 
when other means may be found of forcing him to becon^e 
useful, or of preventing him from continuing prejudicial, to the 
sUte f 
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The principal objects of punishment are, to benefit the^iigorer 
by correction, the injured by redress, and society in general by 
preventii^ one of it's members, dm>ugh the infliction of pain and 
privations, from doing injury, and others tiiroi^h the terror of 
example from meditating it« 

Your mode of correcting thf injurer, and preventing him from 
doing injury, is — to put him to death. I will not here observe 
that, from the frequency of suicides, life may be regarded as hi 
the estimation of numbers a greater evil than death : I will not 
remind you of the Roman despots, who darii^ to consider the 
loss of life as a favour not to be lavished upon their enemies,* 
doomed them to live as a puni^ment: but I will say, that 
deatii is only a punishment, as implying the loss oi life. It 
is the grievaii5:e rather of losii^ a great good> tiian of sustaining a 
great evil. Anticipated, it may act, through tiie medium of terror, 
as an infliction upon the imagination : but at the moment of it's 
actual infliction, the sufferer and the feeling are no more.. The 
majority of criminals are too unhappy to fear death ; some of 
tiiem are too base to fear infamy ; and almoat all of them are too 
slothfril, or too greedy, not to prefer a possible but uncertain 
danger to the wearisomeness of continued labour, or die severities 
of want. If they escape death, they will enjoy a degree of 
opulence, which nature had denied tiiem. If they incur it, they 


* Tbey thooght \nth Seneca, where he makes Lycos say; 

Qui tnorte cunctM lucre iuppUemnJvbet, 

Nescit tyrannua esse, Diversa irroga; 

Miserum mta perire ; felicemjmbe. Here. For. IL 

« 

tie who dooms all to death, with Airy blind. 
Knows not the art of tyranny refined : 
Witti varied skill yonr penalties apply; 
The blest forbid to live, the wretch to die. 
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merely Buffer upon the scaffold^ what poverty would have in- 
flicted upon them dsewhere. . And even that death is viewed only 
tfupugh the dim medium^ which is alwaysnnterposed between the 
imagination and distant objects. Distress and poverty, on the 
other hand, are constantly before their eyes. Every day is a new 
source of wretchedness, and life itself is but a perpetual succes- 
sion of moments bringing sorrow along with them. Let us never 
foiget the maxim of Beccaria : ^^ It is not the intensity of punish- 
ment, but it's duration, which makes the greatest impression upon 
the human mind.'' 

I shall waste little time upon the second object of punishment, 
as having the slightest claim upon the legisIa.tor's regard If 
individual vengeance is at variance with public utility, th^ former 
oi^ht to give way: if they coincide, they are confoiihded together. 
In certain cases even,^or instance where the injured person is. 
indigent, or leaves an indigent family, or (if not murdered 
outright) has received wounds, either incurable, or incapacitating 
him. for the exertions necessary to lus subsistence — ^would it not 
be more expedient to condemn the offender to labours, of which 
the daily produce, however inconsiderable, might contribute to. 

relieve ; the wants he had created? ' 

I 

Does capital punishment, then, promote public utility by the 
example which it holds out ? 


Tim it assuredly does not^ if instead of inspiring fear, it 
inspires rather pity for him who suffers, and horror toward him 
who inflicts it ; if all the spectators, seized with an involuntary 
shuddering, feel an interest (in spite of their convictions) in favour 
of the man, whom the law points out for their abhorrence; if, in 
fine, the infliction is so frightful as to deter any one from denounc- 
ing a crime which he may have witnessed, however persuaded he 
may be of the advantage to accrue from the seizure of the cri- 
minal. 
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Bliall I ftddy that jou insensibly babitaste fhe spaolaton of 
executions to feelings of eitielty ? For they most either be dis^ 
tressed by them^ Or approve them. Do they approve thena? 
Woe to the society containing men, ivfao can behold the death of 
a fellow-creature with indifference! Are they distressed bj 
them i -Yon have produced an effect <^^posite to diat| whidi yoa 
intended. This veiy sympathy is a cry of nature, proving how 
much she is outraged by a mode of punishment involving Ae 
eOiision of blood. 


A criminal can ody be punished for the crime actually com- 
mitted. To enhance his sufferings, in 'contemplation of his 
contingent misconduct, is barbarity. Such an anticipadmi wnaj 
authorize precaution, but cannot justify increase of pumshawnl. 

A monarchical government has been erroneously assimikted l» 
the government of a father ; and, by a pervernon of this doctrine, 
tyrants have been made to believe, that Aey were still the ikdier? 
of thrir people. Is this paternity nev^ to be foigotten, but ia 
the infliction of punishment! The ministers of the altar have 
displayed superior wisdom. With a mildness wordiy of th^ 
sublime function, they have invariably repeated, '^Thechinrch 
abhors blood." Affecting maxim, which society ought to have 
adopted vrithout reserve ! Ah! why has the priesthood of bur 
maoity been so defectively supplied ? 

Absolute necessity alone can justify the^punishment of death* 
If, as Montesquieu affirms, it is '^ tthe remedy of a sick society/'* 
it is not sufficient that it is efficacious ; it must, Uk^vise, be indis* 


*So, After fakn, says the Empreas of Rmoa^ in her Instmctioat, f 7fw 
Briton $( 200, SOI, &c. Tiiu U ampntating an ann, however, instei^ of 
caring it. Tliere arc other remedies to be fonnd. Bcrides, ift it quite correct 
to say, that the whole of society ia such a case is <* sick ?* 
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peosaiile. Bi propoiw^ it as a mean of aecuiity, it will not 
assuredly be iemfed, that any other mode of punbhment which, 
without ^Sdog away the life of the offender^ produces the saoM^ 
effect, b highly^preferable. Filangieri confesses, that a punish* 
madt, which is useless, is necessarily \mjmt ; ^aad, in his judge- 
ment,* the otject of the laws is, through the medium of terror, 
to prevent crimes* If this prevention, then, am b(^ aecoiiir 
' plished without death, death is useless, tiod therefore by his pw]> 
concession unjust. Nay> Rou^seau himself, the ardent advocate 
of capkal punishments, allows that '^ we have no right to i^t 
to death, even for the sake of example, ainy but those, who 
cannot be permitted to live without danger/'' And what is, to 
say the least, extraordinary (or rather, as contraatcid with h^ 
odier opioKHis, contradictory) he had just before observed, '^ Therd 
is no wretch so fli^itious, as not to admit of beno^ made usefirf 
for some pmpose or^otfa^/^ 

The aversion inspired by a criminal, whatever inferences may 
be attempted to be drawn from it, -does not necessarily sanctton 
tfie punishment of deatn. QThe assailant exposes himself to lose 
his life, hut he does not give it up. To risk, is not to renounce. 
In vain one sophism is heaped upon another : society obviously, 
in taking^'^way life (vrithout any reference to circumsttuices or 
motives, whidi may render an action good or bad, lawAd or 
unlavirful) commits the vety deed, which it professes to punish. 
A siiigle phrase of Beccaria's appears to me to solve the whole 
difficulty. '* Men have been compelled," says he, ** upon en- 
tering hito society, to sacrifice a portion of their liberty ; but it 
is the smaller portion possible. Can it be supposed, then, &at 
in the smallest possible sacrifice is comprised that of the greatest 
of sdl goods, life ¥* Men submit to imprisonment, to protracted* 
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confinement, to penalties of other descriptions: botdiey Cannot 
submit to death. ' The smallest portion possible' is not ike 
loss of life. 

Besides, if your personal liberty have been uigusdy^ taken firona 
you, it may be restored to yon again, and you may rec^e com- 
|itaSation for the injury. Your honour, if you have been disgraced 
by the sentence of the law, may be recovered, and a formal repa- 

" ration may cause you to forget a misfortune, which will only be 
remembered by others to^ the inore extended establishment of 
your innocence and your virtues. But, in the event of a mistake 
followed bjr capital punishment, how is your life to be repkced^ 

' or any compensation to be made to you for the loss of it f Need 
i suggest the fidlibility of man, the uncertamty of testimony, the 
errors of verdicts i Justice may tauce the run-away criminid ; 
but she can never find the executed innocent. 

I have said, '^ Absolute necessity alone can justify the punbh- 
ment of death:'' and I am compelled to agree with Rousseau, 
thafe f'.Society ought to put to death the delinquent, who cannot 
be permitted to live without dai^er." To public tranquillity 
and general utility every thing must, in that case, give way. Now 
there is one crime of this description so strongly marked, as to rea* 
der it impossible to spare 4lie life of the wretch, who is guilty of 
it — I mean, engaging in those dark conspiracies and treasonable 
insurrections, which would involve the safety of an entire com- 
munis, if the, heads of the principal traitors, who hold in their- 
hands the secret threads of the plot, were to be left upon their 
riioulders. Then die commonwealth is really in danger, and, 
vrithout instantaneous intervention, may be subverted. Strike^ 
therefore : the general welfare demands of nature thb sacrifice. 

Beccaria's remark will be recollected : '' In those agitated 

moments, when a nation is on the verge of recoverii^, or of 

losing, it's libert;y ; in those times of anarchy, when the laws are 

' nlent, and disorder and confusion occupy their place— if an ind>- 
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yidml, Ibough deprived of his libeitjr^ has still such credit and 
connexions as may endanger the security of the nation, .or Iqr 
his existence is likely to produce a dangerous revolutKm in the 
established form of government, he must undoubtedly die," Mably 
adds : '^ In condemning the traitor to death, I should be truly 
concerned to be understood as pronouncing hostile to thr 
pubhc tranquillity, the citizen who has the courage to abstain 
from flattering his countrymen, and who only meditates changes 
fitvourable. to their welfare. It is not a little singular, that I 
ibould thus be obliged to protest against the punishing of on^ 
who ought to be the object of universal love and veoeratioii. 
^But it is no fault of mine, that modem tuEnes^'offiBr so many 
instances of countries^ where a Cato could not make his appear* 
ance without personal dai^er. Where truth is liable to pu^ 
nishment, there (rest assured) the laws have been enacted by ' 
persons, who find their advantage in error, abuses, and miscon^ 
duct, and at once accelerate and announce the ruin of tha 
iBtate,'* 

But in the cai^e of every other crime, except that of treason or ' 
conspiracy, capital punishment, as I think I have abundantly 
proved, has not the character of utility necessaiy to sanction it's 
infliction. No government has a r^t to inflict it. It is even 
subversive of the end for which it is inflicted. 

These propositions I seem to myself to have completely sub* • 
stantiated. Beside the prejudice, however, excited against my 
conclusion, by the circumstance .of it's difieripg from that, of 
several great philosopher^, one (and that, perhaps, the stnnigest) 
arises from the almost unanimous opinion of mankind. Nature 
shrinks equally from death, whether inflicted by one^individual upon 
another, or by numbers upon one. But the love of life, and the 
fear of losing it, have also their langu^e, and it is a language of 
severity. It would be less severe, if it were more deliberate. 
But the very term murder inspires hoiror. It. conjures up a 
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host 0{ kxiagiiiaiy dai^ereidnd daggers; tod the remit is, fmr- 
Imrity. Every one, with seeret reference to himself, says ; <* If 
I i6 not take care to have this fellow put to deadi, he will, 
perhaps, at some time or another murder me t^ and the scaffold 
ti raised to receive it's victim. Hunting and hunger had induced 
file habit of killing die monsters of the forest ; and the criminal 
was treated like a wild beast. 

Recourse was next had to reasoning, to justify die practice. 
Misled by their fears, men endeavoured to conceal their cow- 
ardice under the veil of equity. ** In putting the criminal to 
death," said they, *^ you intercept the contingent dangers of his 
future misconduct; whereas, by suffering him td live, you incur 
the responsibility of them all.*" Should he commit a second 
murder, your imprudent generosity would obviously have sacri- 
ficed the innocent to the guilty, and virtue to delbquency.'' 

Filapgieri has atteifipted to defend this opinion. '' Nature," 
he observes, '^ has produced nothing without an object These 
involuntary feelings and passions, if I may so express myself, are 
nothing but the links of her invisible chain. Which of us is not 
terrified, when he perceives a crime pass unpunished ? ^ Which of 
us does not rejoice, when jusdce overtakes the guilty ?* 

Humane philosopher! I no longer recognise you in this 
terrible language. What! rejoice in the inflicdon of punisfament! 


■ * <% 


*Tldi apprflhetHkMi U only apfiliGaUe to the cfauiee of aa tioaj^. Firo 
hundred eriaiiMlfl tiieo, we wiU soppose, have deserved deaths They ai« 
employed iiwhard laboar, and two of them effect their escape. One of the 
five kandred too, we will suppose, is innocent, and e8ta)>li8bes his innocence. 
Is not this a ble^ing cheaply pnrchased hy tb» escapfe of two of the polity? 
And, with respect to Ae rest, they afeititteiiployedinf«eitiotitig theitrteresta 
•ftimr 
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Ob die contrary, whoever Withheld his qrmpathy or faisinty from 
af^w-creature^M^faom he saw dragged to a jail or to tlie gallows i 
You refer to the feeling excited by the execution of a delinquent* 
Is this feeling a fear of the erioae, or of it's punishment I Re- 
flection apiMTOves the punishment : but instinct lifts it's voice in 
favour of the offends, as soon as the gallows is raised, and the 
pile kindled* Capital punishment, iiiea, b proscribed by the 
ye^y feelii^, to wfaidi you appeal. A milder penalty would have 
produced the desired effect : in it's more savs^ shape, it awakens 
aenttments of a less r^orous description* 

But all ages and nations have sanctioned capital punishment ; 
and this extended and universal experience proves at once both 
it's justice and it's necessity. '^ The history of mankind/' might I^^ 
not answer virith Beccaria, ** is an immense sea of erroi:s, in 
which a few obscure truths are here and tliere observed to float i' 
and ^^ the force of example and of prescription vanishes, when 
opposed to truth/' — ** On the contrary, if I find some societies, 
fliough few in number, who even for a very short time have ab- 
stained from the punishment of death, I may refer to them with 
propriety. It is ^e fate of gieat truths, to gleam only like a flash 
of lightning amidst the dark clouds, in which error has enveloped 
the universe." But this reflection, however just in itself, is in. 
this place vague and declamatory, and would apply equally to all 
moral and political dis<iussions. I set out with stating that, in 
adopting the opinion of Beccaria, I by no means pledged myself 
to adopt invari^ly his mode of defending it 

Here history lierself is'about to decide upon the subject, since 
.to history an appeal has been made. Unfortunately, die objects 
of comparison are far from being equal. We must, dierefore, rest 
aatisfied with the few instances recorded in her pages, in which 
capital punishment has either been abolished, or restricted to a 
very limited number of crimes. 
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The example of Toaeany offers itself the first From it's date, 
as having occurred widiin the last century^ after the human mind 
had made considerable progress^ it is best adapted* to the actual 
state of governments and of society ; and has beeides an addi- 
tional right to possess some influence in the present mquuy^ 
because the Tuscans, like ourselves, are a mild and feeling 
people. They have aboliriied capital punishment: and what has 
been the result? A greatly reduced number of offenders, as 
appears from very accurate rejgisters. The^ partial mitigation 
of the laws had, previotisly, produced a similar effect* In 1779^ 
upon a comparison of the ten years just completed, with the ten 
immediately preceding, the number of offenders were proved to 
have been considerably lessened. 

In r^ard to France, I ask, with reference to it's early historyj^ 
if it's criminals were more numerous, when it's penalties were 
chiefly of a pecuniary kind, than they have been since those pe- 
naltiea assumed a more crimson complexion: and, with respect, 
to it'i( modern experience, whether the abolition of capital punish* 
ment in cases of desertion has increased their frequency ? 

In tumii^ our eyes to the ages of antiquity, I demand whetlier 
more crimes occurred in Egypt,* where perjury and murder alone 
were punished with death; or in Judea, where capital punish- 
ments were common: in Athens, under the sanguinary Draco; 
or under Solon, who was always frugal of the blood of con- 
victs: in Rome, .after the abolition of capital punishments, or 
before the Porcian law,f and subsequently under the emperors? 
The 'Romans, from a motive of pride perhaps, compelled the law 


* I miglbt ako have referred to Sabacos, who swayed the sceptre of thatcoim* 
try for fifty years, and abolished capital punishment.— See E^erod. 11. 157. 

t So called, from P. Porcins Lecca, a tribune, A.U.C. 454. '* That no ono 
should bind, scourge, or kill f Roman citizen." Liy. x. 9., Cio. pro Rabir. iii* 
'4., In Yeri'tf v« 63., Sallust Cat. 61.— See Adams* Rom. Aatiq. 215. 
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(0 respect tbe daiins of nature; and satisfied themselves with 
interdictii^ dbe use of fire and water to their criminals, which was 
nothing: more than a species of banishment firom the territories 
of the republic. I speak of their treatment of finee men. To- 
ward slaves their enactments were barbarous, d^rading them 
below the level of humanity. 

* I 

Upon other occasions the senate, on t^e execution of a citizen, 
put on mourning. After the conquest of Carthage, Rome pro- 
hibited tbe slaying of any of her inhabitants. She never made a 
more honourable use of victory. , 

Cease dien, friends of law and of justice, cease to believe that 
blood is necessary to deter men, or to diminish crimes. Experi- 
ence does not prove, that so much rigour produces any salutaiy 

' • 

effect : public utility, far from giving it any sanction, sets herself 
i^gainst it ; and it is equally reprobated by the voice of nature 
and of humanity. 


viir. 

OF THE PUNISHMENT OF QUARTERING. 

Admitting that reasons of justicie and Utility authorized capital 
punishment, th^y could not undoubtedly require, that it should 
be inflicted with barbarity. What then must we think of the pu- 
nishment of quartering, . and tearing off the flesh with red-hot 
pincers i This, I am aware, is reserved for what may be re* 
garded as an aggregate of many crimes : but, if capital punish- 
ments had been more sparingly inti'oduced, such a horrible 
aggravation 6f them would not have become necessary. Tlie 
sentence pronounced upon Ravaillac and Damien, was to have the 
flesh torn with red-hot pincers from his breasts, his arms, his 
thighs, and the calves of his legs ; his right hand holdmg the knife, 
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with which he had perpetrated the parricide^ to be bamed widi 
brimstone; and a mixture of melted lead, boiling cmI, burmng 
roam, wax, and brimstone, to be poured upon his wounds: his 
body then to be dragged and dismembered by four horses, his 
limbs and his carcase to be consumed by fire, and, tbe ashes 
to be scattered to the winds! 

All commentary is superfluous* 

Tills is a very ancient mode of punishment in France.^ Gre- 
gory of Tours adduces several instances of it. It was reserved for 
cases of high-treason. Gonelon was quartered for having con- 
spired against Charlemagne. Nor was this disgraceful ferocity 
confined to France. ''.When Richard III.'* says Voltaire^f 
^ after murderii^ his two nephews, was recognised ms Kii^ of 
England, die grand jury condemned a gendeman (called William 
CSolingboume) to be quartered, for having writtea to a friend of 
ibe Earl of Richmond, who was then levying troops, and subse- 
quently mounted ikp English throne under the name of Heniy VII. 
Two fines of gross sarcasm j; were found in his hand-writing ; and 
for these he was doomed to this terrible punishment. Histories 
abound with similar examples of justice T 

In China, the woman who has murdered her husband is strip* 
ped, and stretched upon a plank; and the executioner with a 
hook of red-hot iron tears firom her a fixed number of morsels of 


■k*. 


* It was kaoimi at Rome.— See liv. i, Dion Halie. iii.. Floras i. 5., Senec* Cp. 
j[|T.y aud Viif . So. viiu 64f » he, 

t Commenture siir le livre ^ Dei Delittie delle Peoe," k tbe piiafE^pk 
entitled, ** Of the difference of Potitical and Natmral Laws.'* 
t These were the celebrated lines ; 

The rat, the dt, and Lovel the dog, 
Rale aQ Eaglaiid wider tiie hog: 
anndugtothsnamesofRatdififeaadCatoslQr, aod toRichard^ arms, which 
were a Boar. 
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V 

fleshy which he cuts in pieces with his knife. Tb^ first pluck is 
not to deprive her of life : this, indeed, would cost the sai^uinary 
minister of legal vengeance his own. But on the completion 
of the number prescribed, he is privileged to give his miserable 
victim the coup de grace.* 

In the same manner the Chinese punish persons convicted oC 
rebellion against paternal authority. This will^ excite little sur- 
prise in those, who are acquainted with the reipect paid in that 
country to a father or a husband. These characters exercise a 
complete sovereignty in their families, and under the regulations 
of a government friendly to morals, the conjugal and the patennl 
relations possess their majesty as well as the throne.. 

Let us hasten to rid ourselves of these horrible iniictions, wor- 
thy only of the crowned monsters who governed Rome* Caligula 
may have delivered a senator to the mob to be stabbed and torn in 
pieces, and may have glutted hjs malignity by viewing hb limbs 
and his entraib dragged through the streets and brought to his 
feet ! Finding meat too dear to feed with it the wild beasts re* 
served for his shows, he may have ordered criminals, selected by 
himself for the purpose, to be thrown alive to them for their sup- 
port ! Wh&t atrocity, indeed, can astonish us in the conduct of a 
prince^ who ordered the ei^cutioners to proceed slowly, that the 
sufferers might feel themselves die; who bragged, that he had not 
only islands for banishmoit, but swords for slaughter; who di- 
rected infirm old men to be thrown to wild beasts ; who caused 
a sick man to be bled to deadi, saying 'bleeding would cure Ipm ;' 
who every tenth day made out a list of victims for the scaffold, 
calling it ' the settling of his accounts ;' who, in fine, in the bitter- 
ness of r^ret that he could not destroy die whole of his subjects 
at a sii^le blow, exclaimed; ' Would to God the Roman people 
had but one head !' 


* PanUile ie Zoroutre, C^iiMm, it Mohmet, IX. t. 


44 PASTORET. 


IX. 

4 

OF THE PUNISHMENT OF BURNING. 

Thb punishment of burnii:^ has been inflicted by several conimu« 
nities. ExampFes of it frequently occur in the early^ages of the 
Fraich monarchy. It was enacted at Rome^ by the code of the Twelve 
Tables^ against incendiaries.*" But no where was it adopted with so 
many variations, as among die Babylonians and the Hebrews. At 
Babylon, ^' a burning fiery furnace/' was sometimes prepared for 
the purpose, as in the instance of the young Jews who refused to 
worship the image of Nebuchadnezzar.f Sometimes the criminal 
was '' roasted in the, fire/' as Afaab, son of KolaiaIi.:( In Judea, 
boiling caldrons, § boughs of trees formed into a funeraUpile^ 
and melted lead poured into the mouth, which was forced Qpen 
by partial strangulation, were upon different occasions intro- 
duced. 

In France, the convict wearing a shirt dipped in sulphur is 
bound with an iron chain to a stake. This is the most rigorous 
of all the ordinary punishments : and yet, though inflicted in cases 
of vritchcraft, sacrilege, blasphemy, and heresy, it is not extended 
to the more heinous crime of parricide. 

It cannot be necessary for me to add that, even admitting ca* 
pital punishment to contjnttje, this mode of it ought,to be abolished. 
The same remark applies to breaking on the wheel. 


/ 


* Penons, as the name prindpany imports, guilty of the crime by as deao- 
mimted ' anon.' 
t Dan. lii. 12, &c. 
± Jerem. zzix. 31, f 2. 
$ % Mace. vii. 3. ^ 


■M 


PASTORET. 

OF THE PUNISHMENT OF BREAKING ON THE 

WHEEL. 

It is of litde momept to us to ascertain, whether this punishment 
was first inflicted under Commodus in the second centuiy of Chris* 
tianitjy or at a £eir later period by Louis le Gros^.upon the assassins 
of the Earl of Hauder ; or (lastly) by the Emperor Albert, in his 
war with the Swiss at the banning of the fourteenth century, on 
Rodolph of Warth, who had made an attempt upon his life. It 
was confessedly not admitted into the French code before the 
\ reign of Francis I., and it would be satisfectory to be able to im- 
pute to the chancellor Poyet an idea so worthy of his malignity. 
But the edict is dated Feb. 4, 1534.* 

This edict was marked not less by it^s' disproportion of putdidL- 
ments, than by it's general spirit of atrocity. Hanging had been 
the penalty of n^urder, and so it remained* The wheel was not 
extended to this crime, but confined to cases of highway-robbery 
and burglary. Thus property was more carefully protected than 
life. This shocking disparity was finally corrected under the 

the reign of Henry Il.f 

I.I • 

Two modes of effecting this correction offered themselires ;. 
either to be satbfied with hanging the highwayman (a punbhment, 
even so, far tOo heavy for the offence) or to break the murd<irer 
upon the wheel. The first would have been the milder mode : 
the latter was adopted. The highwayman no longer appeared a 
greater criminal than the murderer, but he was still equally 
punished. And hence all the writers on criminal law place on 
the same lincj both as to punishment and heinousness, highway- 
robbery and parricide. 

* The insertion of it, encumbered as it is with circuitom terms ^f French law, 
«nd a statement of the ipadeqnacy of preceding ponishments, was thoiigliit 
vnnecessaiy. 

t By an edict, dated July 154r. 
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And yet the law^ thus severe lo instances of inoBvidual robbery, 
contents itself \nth inflicting merely pecuniary fines upon ministers 
iivho embezzle the public property : a crime, which in the four- 
teenth and fifteenth centuries was punished with death. For we 

» 

read diat Enguerrant de Marigny, superintendent of the finances 
to Philip le Bel, was capitally convicted of peculation, and suffer* 
ed for it under Louis le Hutin. Nor would Jacques Gxur Jmv9 
been more fortimate under Charles VII., had not disit prince 
commuted hb punishment for a fine of 300,000 livres, and the 
confiscation of his entbre property. *" This, rigour was confirmed 
by many odier statutes. In 17 16,^ Louis XV. substituted peGii<^ 
niary mulcts. Wdl may we exclaim with Cato : *' The private 
robber spends his life in chains (or rather, dies for his transpes- 
sion) ; the public plunderer glitters in gM and purplcj: 

The wheel is avowedly so barbarous an instrument, that the 
judges abiioiBtt invariably, by ap implied permission, direct Am 
crmmud to be strangled, before he is placed upon it 


XL ' 

OF THE PUNISHMENT OF BEHEADING. 

To respect; even in the infliction of punishment, the rank of the 
offender, was the error of the most celebrated states : and, instead 
of correcting it, modem times have given it extension and eii- 
couragement. i 

The civil distinction, made at Rome between the citizen 
and tiie slave, naturally involved a cBstinction in their punishments : 
but in France^ where no slaves exist, can it be proper, by a 


* becree of PaiUament, dated May 19, 14$3. 
t Dedaration, dated Sept. 18. 

% Fure$ frimkrum fitrtcrwnin neno atque con^^edUmi tettitem oguni; firu 
jniUici ta ouro olfiie fmrgntr^, (A. Gell. II. 18.) 
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marked difference in die operatidtis <^ die hm, to inmilt a targe 
majority of die nation i^ Is not this to revive^ or to ccmsednite^ 
the principles of villem^e and feudality ? 

In defence of this diversity of punishments, it has been s^d : 
'* You are deceived by appearances* The equality of suffeiing 
consists more in the ignominy, than in the actual pang; and die 
criminal of higher extraction, by undergoing die same inflictien, 
virould endure, a heavieir pnnishniait than.lus inferior.^ This view 
of the subject may, at the first ^ance, <^give us pause:" but, 
vdien we come to consider it more accurately, we can regard^ it 
only as a blasphemy against reason and humanity ; the more so, 
as it seeks to divest beheading of the disgrace, whi(^ is not lifess 
necessary than corpond suffering to the purashment of delinquency; 
A capital punishment, not involving shame, is a monster in die 
code of penalties. The author of Philosophical, Political, and 
Moral Legislation^ speaks of a person, who established his claim 
to nobility t^ the fact^ that his grandfodier had steered decapi* 
tation^! What a title, to be substantiated by a judiciid sentence 
of death ! 

Privileges in suffering ! A privSeged puniahtnent ! In CUna, 
all this is revmed.;]; — ^The great man is stranded, thehumUer 
offender is beheaded. With diis agreed die notion of the Jew« t 
beheaib^ was, witfalhem, tfaemostignominioiisof pumshnaentsd 
and was dierdEoi« never inflicted upon criminals of their own na* 
tin, but reserved for ^ die prosdjtes pf tke gate/ To the Gi^ajw 
it wasvrtioUy uiikn6wim ^^^^^^ people always impoied the ^aniie 


*.In sdme provinces (in Alsace, for instance) aU classes of offenders are pro* 
miscaonsly beheaded. 

tll.i. " 

X lie Comte, Lr. iz. 

% Moses considered as a Legislator and as a MovaUst, v4L 

1 1 contend tint it was iRpMlgr aidcnsmi to Ifae Giveka, tiioffgli sone «ivitm 
kaye ascribed the invention of it to that people. Were that, however, tka fiii»^ 
as italso eriitfti among the Hofareiis, and itinatioi^ad moar fleri p t ams^ it is 
moreprobible that we deii^ad it firom thoktttr* 
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sufferiiq; f<Nr the nme offence; or, if they occaaonally swerved firom 
this prindpley did it only for the purpose of punishing the rich 
and the powerful in the proportions of those advantages, by which 
they might have been preserved from the commission of crimes.* 


** In the case of a dime deserving death/' says Loysel^f '^ die 
villm shall be hung, and the rioble beheaded:" '^ t. e.** uej die 
commentatorsij; ''where the crime is not of a description in itself 
diqpraceful, though unpardonable ; for in that case no distinctioo 
oiight to be made — agreeably to the regulation inmiediately con- 
sequent upon the first : in cases, however, nrfiere the noble shall 
have been convicted of a debasing offence, he shall suffer as a 
debased man.'' I ask again, What species of crime can that be^ 
which incurs death without incurring in&my i 

XIL 

OF THE PUNISHMENT OF HANGING. 

This vrss known in the first ages of the French monarchy. It 
was occarionally inflicted upon robbers.^ Under the third race of 
sovereigns, for a long time it was die only mode of punishment in 
use. To this day, it is almost exclusively adopted in Italy.|| By 
the S»ons, the adultress vi^as compelled to hang herself : she was 
dien durown upon a funeral-pie, over whidi vi^as suspended the 
body of her paramour.^ At Rom^, it was contrary to law to 
stiangle viirgins. The scrupulous Tiberius, in his honbr of ille- 
ordered them to be previously violated by the hangman. 


* SeeLytias. 

t Ht. Det Pdnei, Regt S8« 

X Among otlien, M. Vooglan, Inttit. of Ciim. Law, Yiii. «. ' 

$ See Gregoty ofTonn, ▼!• &c. 

I la tome cascf, Hie coBvkt if knocked oatlie head. Thiipioceitaicaned 
M u rrffir ff 

^ Sonetiaies die was giTsn op to other women, who dragged her about, 
tearing herattheiametimempiecei. 


PASTORET. ^9 

and then to be consigned to the cord.* The same mode of 

execution was^ likewise, sanctioned by the Thurian code by Cha« 

* ^— * • « • . , 

rondas. This l^islator (we are informed by Diodorus Siculus) 
to check capricious innovations in his laws^ ordained that whoever 
should propose any alteration in them, should remain in public 
with a rope round his neck, till the people had formally decided 
upon its acceptance or rejection. In the latter case, the rope was 
tightened, and the reformer strangled. It can scarcely be neces- 
9ary to add, that few alterations were proposed. Only three in^ 
stances are recorded by the Greek historian ; and of these but one 
refers to criminal legislation. Faithful to the old principle of" 
retaliation, which has produced so much mischief in the world, 
the law enacted that whoever should deprive another of his sight, . 
should be punished .by the loss of his own. A man who ,had 
already lost one of his eyes, and by a second wound was deprived 
of the other, represented with tears to his fellow<Kn^ens, that the 
offender would not endure an equal suffering, as he would retain 
the use of one of his eyes, whereas he himself was become totally 
blind. Justice, therefore, he alleged, demanded that he should be . 
punished by the loss of both. At the peril of his life, hd pro- 
posed this alteration. His suggestion was accepted, and the 
change was confinned.t 

The Emperor of Germany sanctions no other mode of exe- 
cution« j: The body is ordered to remain suspended twelve hours . 
upon die gallows, and afterwards to be buried, not with the ordinary 
rites of sepulture, but apart from the other dead, without ceremony 
or attendance. In many cases, likewise, he ordains a species of 

* gibbet simply ignominious.^ 


* Saet. Tib. Ixi. Nero, in a still Inore detestable maimer, wis himself occa* 
nonally the perpetrator of these violences. See the story of Aolus Plaatins, 
and his atrocious sarcasm, Saet.^eroo. xxxv. 

t Diod. Sic. xU. 

^ New Code, $ 20. 

f lb. J 17. ' 
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Admitting the necemty of* capital punishmetitSi we prefer that 
inflicted at the gallows* Beheading itself is a sanguinary pro-^ 
cess. It is not without shuddering, that we see a bloody head 
fiilling at our feet ; whereas the gallows never exhibits a public 
spectacle (^ferocity. The death suffered upon it is not a bar- 
barous death. And it has, £EuAer, the melancholy advantage of 
preserving the shame, which b regarded as a necessary part of the 
punishment* 


Loix Penales. 
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General view of cases unmeet for punishment. 


I. 


The general object which all laws have) or ought tOTheendoflsw 
have, in common^ is to augment the total happiness "' *^ SSoi- 
of the community ; and, therefore, in the first place, ness, 
to exclude, .as far as may be, every thing that tends 
to subtract from that happiness: in other words, to 
exclude mischief. 

II. 

But all pumshment is mischief: all punishment in But pnoisb- 
itself is evil. Upon the principle of utility, if it J^^J^***" 
ought at all to be admitted, it ought only to be ad- 
mitted in as far as it promises to exclude some greater 
evil,* 


* What fo1k>w8, relatiTe to the subject of punishment, ought What concem 
regularly to be preceded by a distinct chapter on the ends of *^* ^ *^ 
punishment. But having little to say o^ii that particular branch topics rela- 
of the subject, which has not been said before, it seemed better, tive to pn- 
in a work which will at any rate be but too voluminous, to 5 °d to 
omit this little, reserving it for another, hereafter to be pub- another 
llidied, entituled Tke Theory qf Puniskmait, To the same work work. 
I must refer the analysis of the several possible modes of punish- 
ment, a particular and minute examination of the nature of each, 
and of its advantages and disadvantages, and various other dis- 
quiritioDs, which did not seem absolutlsly necessary to be inserted 
here. A very few words^ however, concerning the eitds of pu- 
nishment can scarcely be dispensed with. Concise view 
The immediate principal end of pumshment is ;to controul <^ the ends 
action* Thii action is either that of the offender or •f others : ^^d ™ 

Eg that 
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^St not to '* ^ P^"*' therefore, Aat in the followu« cases^ 
^ admitted, punishment ought not to be inflicted. 


1. Where 1. Where it 18 groundless; where there id no mis- 

gronndleBS. ,.^^. « .. ••• 

chief for it to prevent ; the act not beii^ mucnievoiu 
upon the whole. 

f. IiiefficacK 2. Where it must be inefficacious; where it cannot 

OV8t 

act so as to prevent the mischief. 

s. Unprofii- 3, Where it is unprofitable, or too expensive; 
abler 


that of the offender it controob by its infloeaee, eitiier on his 
will, in which case it is said to opeimte in the way of r^onrnk' 
iwn; or on his physical power, m which case it is said to ope- 
rate by ditMemadi that of others' it On inAnencef nio otherwise 
than by its influence over their wills -, in which case it is said to 
operate in the way of extunple* A Und of collatenl end,- which 
it has a natural tendency to answer, is thatof afibrdinga pleasure 
or satislkction to the party injured, where there is one, and in 
general, to parties whose ill-will, whether on a sel^reganKng 
account, or on the account of sympathy or antipathy, has 
been excited by the offence. Hus purpose, as far iu it can 
be answered gratis, is a beneficial one. But no punishment 
ought to be allotted merely to this purpose, because (setting 
aside its effects in the way of controul) no such pleasure is ever 
prQduced by punishment as can be equivalent to the pain. The 
punishment, however, which is allotted to the other purpose, 
ought, as fiir as it can be done without expense, to be accom- 
modated to this. Satisfaction thus administered to a party in- 
jured, in the shape of a dissocial pleasure,* may be styled a 
vindictive satisfaction or compensation : as a compensation, ad- 
mmbtered in the shape of a self-regardiug profit, or stock of 
pleasure, may be styled a lucrative one. See B. I. tit. vi. [Com- 
pensation]. Example is the most important end of all, in pro- 
portion as the number of the persons under temptation to offend 
is to one» 


*Seech.z. [Motiyes.] 


ssntham: 


«s 


^^t-e the tnischief it would produce would be greater 
than what it prevented. ' 

4. Where it is needless ; where the mischief may. 4. Or need- 
be prevented; or cease of itself, without it : that is, 
at a cheaper rate. 

§ 2. Cases in which punishment is groundless* 

Tliese are, 
IV: 

1. Where there has never been'- any mischief: i« Where 
where no mischief has been produced to any body by' neyer been 
Ae act i. question. Of .his „«mb« are those iu "SLfftisn 
which the act was such as might, on some occasions, ^^ ^^^^ ^ 
be mischievous or disagreeable, but the person whose 
interest it concerns gave his consent to the perform- 
ance of it.* This consent, provided it be free, and 
fairly obtained,* is the best proof that can be pro- , 

duced, that, to the person who gives it, no misdhief, 
at least no immediate mischief, upon the whole, is 
dtme. For no man can be so good a judge as the man * 
himself, what it is gives him pleasure or displeasure. 

V. 


£» Where the mischief was imtweighed ; although t. Where the 
a mischief was produced by that act, yet the same 
act was necessary to the production of a benefit which 
was of greater valuef than the mischief. This may 
be the qise with any thing that i^ done in the way of 
precaution gainst instant calamity, as also with any 


mischief was 
outweighed: 
as in pre- 
caution ar 
gainst cahi- 
nuty, and 
tiie exercise 
of powers.* 


* See B. I. tit. [Justifications], 
t See snprai «li« iv« [Value]. 
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thing that is done in the exatdse of the several sorts 
of powers necessary to be established in eveiy com- 
munity, to wity domestic, judicial, military, and su- 
preme** 

VI. 

5.— or wfll, S. Where there is a certainty of an adequate cona- 
ty, be cored pensatiou : and that in all cases where the offence can 
]Jy.^P^ be conunitted. This supposes two diings : 1. That 
(he offence is such as admits of an adequate com- 
. ^ pensation : 2. That such a compensation is sure to 
be forthcoming. Of these suppositions, the latter 
will be found to be a merely ideal one : a supposition 
that cannot, in the universality here given to it, be 
verified by fact* It cannot, therefore, in practice, 
be numbered amongst the grounds for absolute im- 
punity* It may, however, be admitted as a ground 
for an abatement of that punishment, which other 
considerations, standing by themselves, would seem 
to dictate.f 

^ 3. Coid in which punishment must be inefficacious. 

These are, 

VII. 
1. Where the ^ 

l^nalprovi- i^ Where the penal provision is not established 

non comes '^ '^ 

too late: as ^^^ 

in, 1. An -—----——— — 

ln^, * See Book L tit [Justifications]. 

Hence the &- t This, for example, seems to have been one ground, at least, 
▼oar shewn ,of the iayonr shewn by, peibaps, all systems of laws, to sach'of- 

cesofresponr^*^"^^* ^ *^^^ ^'^^ ^ footing of responsibility : shewn, not 
sible offend- directly, indeed, to the persons themselves; but tosoch offences 
ers : snch^as „ q^q^ \^j^i r^ponsible persons are likely to have the opportn- 
simple mer- .. , ^ r . r ^ t ^w . u .u 

cannle ^^ ®^ engagmg m. In particnlar, this seems to be the reason 

fraud*. why embesdeiaent^ la certain caieii has not commonly been 

punished 
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fnftil after the act is done. Such are the cases, 1. 

Of an ex-post-facto law ; where the l<^la,tor himself 

appoints not a punishment till after the act is, done. 

8. Of a sentence beyond the law ; where the judge/ 2. An nltrih 

of his o^ auAority, apiKrints a puniahment which K*^ 

^ l^islator had not appointed. 

vra. 

fi. Where the penal provision, thoogh established, S« Or is not 
is not conveyed to the notice of the person on ^hom » ui {| law 
it seeims intended that itshould operate. Such is the H^^^^'^ 
case -where the law has omitted to employ uiy of the midgated. 
expedients which are necessary, to make sure that 
every person whatsoever, who is within the reach of 
the law, be apprized of all the ca^ whatsoever, in 
which (being in the station of life he is in) he can be 
subjected to the penalties of the law.* , 

IX. 

9. Where the penal provision, though it were con* 3. "Wliere the 
veyed to a man's notice, couJd produce no effect on ^f. deteired 
him, with respect to the preventing him from engag- frop«»y wt; 
ing in any act of the sort in question. Such is the 
case, 1. In eztrefme infancy ; where a man has not N Infancy, 
jet attained that state or disposition of mind in which 
the prospect of evils so distant as those which are 
held forth by the law, has the effect of influencing 
his conduct. 2. Inimanity; where the person, if .[b] Insanity, 
he has attained to that disposition, has since been 
deprived of it through the influence of some perma- 


pnnkhed iipcm the footmg of thod : nor mercantU^ fiands upon 
that of common iharping.* 
* See B. IL Appendix, tit iiL [PromolgatioijJ. * 

; See tit* [Simple mere. I>efnHidfflent] 
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[c] Intoxica- nent though unseen cause. 3. In intoxication; where 
^^^' he has been deprived of it by the transient influence 

of a visible cause : stich as the use of wine, or 
opiuDdi or other drugs, that act in this manner on the 
nervous system: which condition is indeed neither 
.more nor less than a temporary insanity produced by 
an assignable cause.'* 

X. 

4»^«!»tf'?™ 4; Where the penal provision (although, being 
4kialactiii conveyed to the party's notice, it niight very w^U 
.^etuonv as prevent his engagii^ in acts of the sort in question, 
provided he knew that it related to those acts).couM 
not have this effect, virith ^gard to the individual act 
he is about to engage in : to wit, because he knoWs 
not that it b of the number of those to which the 


In infancy and * Notwithstanding what is here said, the cases of iniancy and 
tfacT^e (^ intoxication (as we shall see hereafter) cannot be looked npon in 
hardly hie practice as affording sufficient grounds for absolute impuni^. 
proved to But this exception in point of practice is no objection to the 
the rule. - Propriety of the rule in point of theory. The groOnd of the ex- 
ception is neither more nor less than the difficulty there is of 
ascertaining the matter of fact : viz. whether at the reqaisite 
point of time the party was actually in the state in question.; 
that is, whether a given case comes really under the rule. 
Suppose the matter of Bxct capable of being perfectly ascer* 
tained, without danger of mistake, the impropriety of pnnidi* 
ment would be as indubitable in these cases as in any other.* 
The reas6n for The reason that is commonly assigned for the establishing an 
not punish- exemption from punishment in favour of infants, insane persons, 
tl^ee Cases '^^ persons under intoxication, is either fidse in fiict, or con- 
is commonly fusedly expressed. The phrase is, that the will of these penoni 

put upon a |.oi|(.g„ Qot ^||j| ^^ n^^ . fj^i t]iey have no vidons will: or, 
wrong foot- 7 j i ? 

ing. that they faavef'iiOt the fifee> loe of thdr will Bnt< suppose idl 

Ihis to be true; What is it to the purpose? Nothing: except in 

^ as far as it imp$es the reason given in the text. 

* See Bi I. tit. iv. [£xe8iplloos],andtit vii. [Exiennations]. 


^ENTHAM $1 

jpenal provision relates. TUs may happen, i. In [a] Umnteii- 
the case of unintentiofMlity ; where he intends not ' 

to engage, and thereby knows not that he is about 
to engage, in the act in which evoitually he is about 
to engage * 2. In the case of unconsciousness ; p,] xJnc nsc- 
where^ although he may Jcnow that he is about to en- ^^i^®**« 
gage in ike act itself, yet, from not knowio^ all the 
material eircMnnsiunces attending it, he kno^yirs not :| 

of the tendency it has to produce that mischief, in 
-conteo^latictfi Oif which it has been made penal in 
most tfistanoei. 3. In the ,case of mis''SupposaL;[c] IMS^op- 
where, although he may know of the tendeucy the 1^^^* 
act has to produce that degree of mischief, he sup- 
poses it, though mistakealy^ to be attended with 
«ome circumstance, or fiet of circumstances, which, 
if it had been attehded with, it would either not 
have been productive of Ihat mischief, or have been 
productive of Kuch a greater degree of good, as has 
determined the le^slator in such a case not to make 
it penal.f ' 

XI. 

5. Where, though the penal clause m^ht exercise 5:. Or is act«d 
a fiill and prevailing' influence, were it to act alone, pogite rap^ 
yet by the prisdominant influence of some opposite rior force: 
cause ^upon the will, it must niecessarily be iaefiec- 
tual ; because the evil which he sees himself about 
to undergo, in the case of his not engaging in the 
act, is so great, that the evil denounced by the penal ^ • 

clause, in the case of his engaging in it, cannot ap- 
pear greater. This may happen, 1. In the<:ase of [a] Pfaysical 
physical danger ; where the evil is siuch as appears ^*"S®'*' 


*Seech.yiii. [Inteiitionality]. ^ 
t See cb. iz. [Comcioiisness]. 
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likelj to be IntMi^t about by the wiMuiriiited powen 

[b] Threat* of nature. €• Id the case of a threaten^ mischief; 

en^ mif- y^ii^te it 13 such as appears likely to be brou^t 

about through &e inteutioDal and couscious agency of 

manJ^ 

* 

xn. 

tf --or the bo- 6. Where (thou^ the penal cltase may exert a 
camiol^u ^ ttid prevailing influence over the will ot the 

teJLu?aSS"a:P^> V^^}^ physical /dc«ftu» (owing to the pi«. 

•f.asder ; dominant influence of some physical cause) are not 

in a conditi<» to follow the determination of the will: 

insomuch that the act is Absolutely invobmiafy. 

Phvikal com- Such is the case of physical campuUan or restrasnt^ 

hand, for instance, is pushed against some object 
which his will disposes him not to touch ; or tied 
down from touchii^ some object which his will cQs- 
' poses him to touch. 

§ 4. Cases where punishment is us^qfitable. 

These are, 
1. Where, ia 

thoiyrtof XIII. 

c«eio qnes- 
tioDy the pu- 

nidimeDt 1. Where, on the one hand, the nature of the 

would pro- 
duce more ^_____..._«..«_____«.^«_ 

evil than the 

would. * '^^ inflaeocefl of the Moral and rdigious saactioiiSy or, in 

Why the in- ®^®' words, of the motives of hne of r^puttHiM and rdigiomf 

fluence of are other causes, the force of which may, upon particoiar occa- 

the moral giong come to be irreater than that of any pmiishment which 

and religioos 

sanction^ is ^^ legislator is able, or at least whidi he vriU tkbik prvper, to 

not mention- apply; These, therefore, it vdll be proper for him to have faji 

m pe upon. But the force of these infloences is variable and 

same view. 

different hi different times and places : the force of the forego- 
ing inflaencei is coostaat and the same, at att times and every 

where. 
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thence ; on the other hand^ thai of the punishment^ 
are, in the ordinary state of things, such, that when 
compared tc^ether, the evil of the hitter will turn out 
to be greater than that of the former. 

XIV. 

Now the evil of the punishment divides itself into £?il prodnci- 
four branches, by which so many different sets of niSiiint^ 
persons are affected. 1. The evil of coercion or ^^^ 
restraint : or the pain which it gives a man not to be viz. j;a] Re- 
able to do the act, whatever it be, which, by the 
apprehension of the punishment, he is deterred from, 
doing. This is felt by those by whom the law is 
observed. 2. The evil of apprehension : or the paiu [b] Appre- 
which a mao, who has exposed himself to punish- ^™"^' 
ment, feels at the thoughts of undergoing it This 
is felt by those by whom the law has been broken, 
and who feel themselves in danger of its being 
executed upon them. 3. The evil of sufferance ;* [c] Saffer- 
or the pain which a m^p feels, in virtue of the pu- 
nishment itself, from the time when he begins to 
undergo it. This is felt by those by whom the law 
is broken,. and upon whom it comes actually to be 
executed. 4. Tl^e pain of sympathy, and the other [d] Deriva* 
derivative evils resulting to the persons who are in **^® ** 
connection with the several classes of original suffer- 
ers just mentioned.f Now of these four lots of evil, 
&e first will be greater or less, according to the 


where. These, therefore, it can never be proper to look npoa 
9^ safe grounds for establishing absolute impunity : owing (as in 
the above-mentioned cases of infiincy and intoxication) to t))e 
impracticability of ascertaining the matter effect. 

"* See ch. v. [Pleasures and pains]. 

t See di. xii. [Consequences] iv. 


nature of fbe act from i/vhich the party is restrained :' 
Ae sec^ond and third, according to the nature of the 
punishment Mrfaich stands annexed to that offence. 

. XV. 

f^l Sffen^JL ^ *® ^^^^ **^^' as to the evil of the offence, 
hdig diflfer- this will also, of course, be greater or less, accord- 
ingto^Ae ^g to the nature of each offence. The proportion 
^Boff^ between the one evil and the other will therefore be 
^tttDoot be different m the case of each particidar offence. The 
here). cases, dierefore, where punishment is unprofitable on 

lliis ground, can by no other means be discovei^, 

than by an exammation of each particular offence; 

which is what will be the business of the body of the 

work. 

XVL 

s-TjJ^Mitfic 2, Where, although in the ordinary state of 
case ia , things, the evil resulting from the punishment b not 
rSSSr of, g'^*®^ than the benefit which is likely to result from 
the force with which it operates, during the same 
space of time, towards the excluding Aie evil of the 
offence, yet it may have been rendered so by the 
influence of some occasional circumstances. In the 

[a] The mul- number of these circumstances may be, 1. The mul- 
Unqttcnts.^^^^"^® of delinquents at a particular juncture ; being 

such as would increase, beyond the ordinaiy measure, 
the quantum of the second and third lots, and thereby 
ako of a part of the fourth lot, in the evil of the 

[b] The value punishment. 2. The extraordinary value of the ser- 
qaenfsser- Vices of some one delmquent; m the case where 
^^^' the effect of the punishment would be to deprive the 

fc] The dis- community of the benefit of those services. 3. The 

Siepeoplc. *spleasure of the people ; that is, of an indefinite 

number of the members of the same community, in 
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cases where (owing to the influence of some oeca* 

aioiial incident) they happen to conceive^ that the 

offence, or the offender ought not to be punished s^ 

all, or at least ought not to be punished in the waj 

in question. 4. The displeasure of foreign powers; tfl The dia- . 

that is, of the governing body, or a considerable Foreign 

number of members of some foreign community or V^^^^* 

communities, with which the conmiunity in question 

is connected* 


§5^ Cases where punishment is needless. 

These are, 
XVIL . 

Where the purpose of putting an end to the prac- !• ?^^*^ / 

tice may be attained as effectually at a cheaper rate : to hk pre- 
by instruction, for inst»sce, as well as by terror r by ^^L/ * 
informing the understanding, as well as by exercising '^te: as, 
an immediate influence on the will. This seems to By instrac- 
be. the case with respect to all those offences which 
.consist in the disseminating pernicious principles in 
matters of duty ; of whatever Und the duty be; 
whether political, or moral, or religious. And this^ ' i 

whether such principles be disseminated under, or 
even withouty a sincere persuasion of their being 
beneficial. I say, even without : for though in such ^ 
a case it is not instruction that can prevent the vmter 
from endeavouring to inculcate his principles, yet it 
may the readers from adopting them : without which, 
his endeavouring to inculcate them ^U do no harm. ' f 

In such a ^ case, the sovereign will commonly have 
little need to take an active part : if it be the interest 
of one individual to inculcate principles that are per- 
.nicious, it will as surely be the interest of other 
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iodividaalfl to expose them. But if the sovereigii 
must needs take a part b the controversy, the pen 
is the proper weapon to combat error with, not the 
tword. 


(yf the proportion between puni$hments and" 

offences. 

I. 

Reeapitiila- Wb have seen that the general object of all hiw» 

^*^' b to prevent mischief; that is to say, when it is 

worth while; but that, where there are no other 

meaiis of doii^ tUs than punishment, there are four 

cases in which it is not worth whilei 

n. 

V^mr objects ' When it is worth while, there ar^ four subordinate 
aJSit'* designs or objects, which, in the course of his en- 
deavours to compass, as £eu* as may be,* that one 
general object, a legislator, whose views are governed 
by the principle of utility, comes naturally to propose 
to himself. 

ra. 

tst Object— !• His first, most extensive, and most el^ble ob* 

aU^eiMes. J^^^' ^ ^ prevent, in as far as it is possible, and 

' Worth while, all sorts of offences whatsoever :* in other 


/ 


^By^ffmcesl mean, at present, acts ^diich appear to bun t* 
kave a tendency to prodoce mvchief* 
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words, 80 to . manage, that no offence whatsoever 
may be committed. 

IV. 

€• But if a man must needs commit an offence of 2d Olject-^ 
some kind or other^ the next object is to induce him the wont* 
to commit an offence less mischievous, rather than 
one more mischievous: in other words, to choose 
always the least mischievous of two offences that 
will either of them suit his purpose. 

■ V. 


3. When a man has resolved upon a particular of- ^ Object-* 

. . to keep 

fence, the next object is to dispose liim to do no down the 
more mischief than is necessary t6 his purpose: in 
other words, to do as little mischief as is c(Hisistent 
vnth the benefit be has in view. 

VI. 

4. The last object is, whatever the mischief be, 4th Object— 
which it is proposed to prevent, to prevent it at as leJt e!L 
cheap a rate as possible. pense. 

VII. 

Subservient to these four objects, or purposes. Roles of pro. 
must be the rules'or canons by which the proportion j^een"pa« 
of punishments* to offences is to be governed. imd ©fcncei* 


* [Pnmshmeiits.] The same rules (it is to be observed) may The same fnlet 
be apptied, with little variation, to rewards as well as pnnish- applicable to 
ment : in short, to motives in general, whicfiy according as they geneiair 
are of the pleasurable or painful kind, are of the nature of reward 
mpumikmeHt: and, according as the act they are applied to 
produce is of the positive or negative kind, are styled impelling 
or restraining. See ch. x; [Motives] zliii. 
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Rule 1. 

Role 1. J. The first object, it has been seen, is to prevent, 

proAtoftbe in as^faf as it is worth while, all sorts of offences; 
♦Ifence. therefore, 

The value of the punishment muU not he less in 
any case than what is sufficient io outweigh that ef 
theprt^t^ to the (ffence,f 

If it be, the offence (unless some other considera* 
tions, independent of the punishment, should inter- 
vene and operate ^licaciously in the character of 
tutelary motives) j; will be. sure to be committed not- 


Profit may be * [Profit]. By the profit of an oflence, is to be understood, 
' ^ndL^wdU "^ merely the peconiaiy profit, bnt tlie pleasure or adyaatage, 
as pecnai-' ^ whatever kind it be, which a aian reaps, or expects to reap^ 
ary« from the gratificatioa of tiie desire which prompted him to 

engage in the ofihnce.' 
Impropriety of It is the profit (Uiat is, the expectation of the profit) of the 
the notion offence that constitntes the MyeOti^motiTe, or, where there 
nishment * '^'^ several, the snm of the impelttng motives, by which a man 
oun^t not is prompted to engage in the ofience. It is Ahe punishment, 
^^*tih ^T^^ that is, the expectation of the punishment, that constitntes the 
tempution, reffratmi^ motive, which, either by itself, or in conjunction 
with others, is to act upon him in a amtranf direction, so as to 
induce him to abstain firom engaging in the offence. Accidental 
circumstances apart, the strength of the temptation is as the 
force of the seducing, that is, of the impdling motive or mo- * 
tives. To say then, as andiors of great merit and great name 
have said, that the punishment ouf^t not to increase with the 
strength of the temptation, ii as much as to say in mechanics, 
that the moving force or nwmeniwn of the power need not in- 
crease in proportion to the momentum of the burthen, 
t Beccaria, dei diletti, $ 6. id. trad. par. Morellet, $ 23. 

f See ch. x. [Motives]. J l. " ^ 

» See ch. xi. [Dispositions] xziz. 


\ 


BENTHAM. 

withstanding:* the whole lot of punishment will be 
thrown away: it will be altogether inefficacious.^ 
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IX. 

The above rule has been <^n objected to, on The propriety 

account of its seeming harshness: but this can only strfengt^of ^ 

have happened for want of its being properly under- ^® f*™S**' 

stood. The strength of the temptation, cateris pa-- ground of 

ribus, is as the profit of the offence : the quantuin of no objection 

to tikis rule. 


* It is a.well-kDOwn adage, tbongh it is to be hoped not a 
tme one, timt every man has his price. It is commonly meant 
of a man's virtue. This saying, tiiongh in a very different 
sense, was strictly verified .)>y some of the Anglo-saxon laws: 
by which a fixed price was set, not npon a man's virtue indeed, 
bat upon his life : that of the sovereign himself among the rest. 
For 200 shillings yon might have killed a peasant : for six times 
as much, a nobleman : and for six-and-thirty times as much, 
you might have killed the king.^^ A king- in those days was 
worth exactly 7,200 shillings. If then the heir to the throne, for 
example, grew weary of waiting for it, he had a secure.and legal 
way of gratifying his impatience : he had but to kill the king 
with one hand, and pay himself with the other, and all was 
tight. An earl Godwin, or a duke Streon, conld have bought 
the lives^of a whole dynasty. It is plain, that if ever a king in 
those days died in his bed, he must have had something else, be- 
sides this law, to thank for it. This being the production of a 
remote and barbarous age, the absurdity of it is presently re* 
cognised: but, upon examination, it would be found, thattiie 
freshest laws of the most civilized nations are continually falling 
into the same error. This, in short, in the case wlieresoever 
the punishment is fixed, while the profit of delinquency is in- 
definite : or, to speak more predsely, where the punishment is 
limited to snch a mark> that the profit of delinqaency may reach 
beyond it. 

t See ch. xiii. [Cases unmeet] $ 1. 

• Wilkias Leg. AnglOHNui. 71* 72. See Home, Vol. I. Append. 
I. p. 219. 

» 
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the punishment must rise with the profit of the. of- 
fence : CiBteri8 paribus^ it must therefore rise with 
the strength of the temptation. . This there is no 
disputing. True it is, that die stronger the tempta- 
tion^ the less conclusive is the indication which the 
act of delinquen(^ affords of the depravity of the 
offender's disposition.* So hr then as the absence 
of any ^gravation, arising from extraordinary depra- 
vity of disposition, may operate, or at the utmost, 
so far as the presence of a ground of extenuation, 
resulting from the innocence or beneficence of the 
offenderls disposition, can operate, the strength of 
the temptation may operate in abatenient of the 
demand for punishment. But it can never operate 
so far as to indicate the propriety of making the pu* 
nishment ineffectual, which it is sure to be when 
brought below the level of the apparent profit of the 
offence. 

The partial benevolence which should prevail for 
the reduction of it below this level, would counteract 
as well those purposes which such a motive would 
actually have in view, as those more extensive pur- 
poses which benevolence ought to have in view : it 
would be cruelty not only to the public; but to the 
very persons in whose behalf it pleads: in its effects,. 
I mean^ however opposite in its intention. Cruelty 
to the public,, that is cruelty to the innocent, by 
suffering them, for want of an adequate protection, 
to lie exposed to the mischief of the offence : cruelty 
even to the offender himself, by punishing him to no 
purpose, and without the diance of compassing that 


See cli. zl [Dispotttioitf] xlii. 
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beneficial end, by which alone the introduction of 
the evil of punishment is to be justified. 

x: 

Rule~2. 

But whether a given offence shall be prevented in Rule 9. Ven^ 
a given degree by a given quantity of punishment, is J^^tT 

never any &ing better than a chance; for the our- great offence 
... *^ than a imaU 

chasing of which, whatever punishment is employed, one. 

is so much expended in advance. However, for the 

sake of giving it the better chance of outweighing the 

profit of the offence. 

The gf eater the mischief of the offence j the greater 
is the expetise, which it may be worth while to be at, 
in the way of punishment.^ ^ ' 

XI. 

Rule S. 

Th« next object is, to induce a man to choose Rnie 3. 
always the least mischievous of two offences ; there- 9?"*^ ^® 

^ " # ' Icasr 01 two 

rore ^offences to 


ffhere two offences come in competition, the pu- 
nishment for the greater offence must be sufficient 
to induce a man to pr^er the less.-f 


be prefer^ 
red. 


• For example, if it can ever be worth while to be at the ex- Example.— 
pense of so horrible a punishment as that of burning alive, it will Incendiarigm 
be more so in the view of preventing such a crime as that of *°** coining, 
murder or incendiarism, than in the view of preventing the ut- 
tering of a piece of bad money. See B. I. tit. It>efTaadment 
touching the coin} and [Incendiarism]. 

t Espr. des Loix, L. vi. c. 1«. 
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XII. 

Rule 4. 

Rule 4. When a man has resolved upon a particular of^ 

eaehpartide fence, the next object is, to induce him to do no 
^Ae mn- ^^^^ mischief than what is necessary for his purpose r 
therefore 

The pumshment should be adjusted in such man- 
ner to each particular offence, that for every part of 
the mischief there may be a motive to restrain the 
offender from giving birth to HJ^ 


XIII. 
Rule 5» 

Ride 5. The last object is, whatever mischief is guarded 

Poniih in DO • ' ... , 

degree with* agamst, to guard against it at as cheap a rate as pos- 
eat special ^ble: therefore 


Example— In * If any one have any doubt of this, let him conceive the of- 
blows given, fence to be divided into as many separate offences as there are 
■t^Pt distinguishable parcels of mischief that resnlt from it. Let it 

consist, for example, in a man's giving yon ten blows, or steal- 
ing from you ten shillings. If then,, for giving you ten blows, 
he is punished no more than for giving you five, the giving you 
five of these ten blows is an offence for which there b no punish- 
ment at all : which being understood, as often as a man gives 
yon five blows, he will be sure to give you five more, since he 
may have the pleasure of giving yon these £.ve for nothing. In 
like manner, if for stealing from yon ten shillings, he is punished 
no more than for stealing five, the stealing of the remaining ^ve^ 
of those ten shillings is an offence for which there is no punish* 
ment at all., This rule is violated in almost eveiy page of every, 
body of laws I have ever seen. 
The i^rofity it is-to be observed; thou^ fireqaentlyy is not con- 

stantiy. 
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The punishment ought in no case to be more than 
what is necessary to bring it into confomnty with the 
rules here given. 

XIV- 

Rule 6. 

It is further to be observed, that, owing to the 
different manners and degrees in which persons under 
different circumstances are affected by the samel ex- 
citing cause, a punishment which is the same in name 
will not always either really produce, or even so ipuch 
as appear to others to produce, in two different per- 
sons the same degree of psun : therefore 

That the quantity actually inflicted "on each indi- 
vidual offender may correspond to the quantity in- 
tended for similar offenders in general, the several 
circumstances it^uencing sensibility ought always to 
he taken into account J*^ 


6D 


Unle €. 

Attend to cir- 

comstancet 

inilueDcing 

•ensibility. 


XV. 

Of the above rules of proportion, the four first. Comparative 
we may perceive, serve to mark out the limits on the above'rnla. 
side of diminution; the limits below which a punish- 
ment ought not to be diminished : the fifth, the limits 
on the side of increase; the limits a&ove which it 
ought not to be increased. The five first are cal- 


ataotly, proportioiied to the mischief: ibr -example, where a 
thief, along with the things he covets, steals others which are of 
no use to him. This may happen through wantcomeas, inda- 
lence, precipitation, &c. &c. 
* See ch. vi. [Seosibility]. 
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culated to serve as guides to the legislator : the sixth 
is calculated) in some measure, iudeedy for the same 
purpose ; but principally for guiding the judge in his 
endeavours to conform, on both sides, to the in- 
tentions of die legislator. 

XVI. 

% 

I 

Into the ac- Let us look back a little. The first rule, in order 
wUve of a to render it more conveniently applicable to practice, 
SSwt*be tok- ™^y "^^^ perhaps to be a little more particularly 

en ite defi- unfolded. It is to be observed, then, diat for the 
eiency in , - . . t #. i 

point of cer* sake of accuracy, it was necessary^ mstead of the 
prwosJw. word quantity y to make use of the less perspicuous 
term value. For the word quantity will not properly 
include the circumstances either of certainty or prox- 
imity : circumstances which, in estimating the value 
of a lot of pain or pleasure, must always be taken 
into the account."*^ Now, oh the one hand, a lot of 
punishment is a lot of pain ; on the other hand, the 
profit of an olBTence is a lot of pleasure, or what is 
equivalent to it. But the profit of the offence i$ 
commonly more certain than the punishment, or, 
what comes to the same thing, appears so at least to 
the offender. It is at any rate commonly more 
immediate. It follows, therefore, that, in order to 
' maintain its superiority over the profit of the ofience, 
the punishment must have its value made up in some 
other way, in proportion to that whereby it falls short 
in the two points of certainty and proximity. Now 
there is no other way in which it can receive any 
addition to its value j but by receiving an addition in 
point of magnitiuie: Wherever then the value of the 


• See ch, iv, [Valae]. 
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I'l 


i 


punishment falls short, either in point of certainty, 
or of proximity f of that of the profit of the offence, 
it must receive a^ proportionable addition in point of 
magnitvde*^ 

xvu. 

Yet ferther. To make sure of giving the value of Abo, into the 
the punishment the superiority over that of the offence, the mischief 
it inay be iiecessaiy, in some cases, to take into the *"^ profit of 
account the profit not only of the indi'oidual offence the mischief 
to which the punbhmeht is to be annexed, but also other offenc- 
of such other offences of the mme sort as the offender ^^^ Jj^^ 
is likely to have already committed without detection. 

This random mode of calculation, severe as it is, 
it^will be impossible to avoid having recourse to, in 
certain cases : in such, to wit, in which the profit is 
pecuniary, the chance of detection very small, and 
the obnoxious act of such a nature as indicates a 
habit : for example, in the case of frauds against the 
coin. If it be not recurred to, the practice of com- 
mitting the offence will be sure to be, upon the 
balance of the account, a gainful practice. That 
being the case, the legislator will be absolutely sure 
of not being able to suppress it, and the whole pu* 
nishment that is bestowed upon it will be thrown 
aiWay. In a Word (to keep to the same expressions we 
set out with) that whole quantity of punishment will 
be inefficacious* 


* It is for this reason, for example, that simple compensation 
is n^er looked upon as sufficient puushmeDt for theft or rob- 
^eiy. 
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XVIIL 
Role 7. 

Rile r. These diings being cGosidered, the three foUowing 

^^nty mwt ^^^ ™*7 ^ '^'^ down by way of supplement and 

be made up explanation to Rule 1, 
in magm- ^ 

fade. 

Ta enable the value of the punishment to outweigh 
that of the profit of the offence^ it must be increased, 
in point of magnitude, in proportion as itfaUs shdrt 
in point of certainty. 


XIX, 
Rule 8. 

Rale 8. Ptmishmefit must be further increased, in point of 

of pro3diiiity. magnitude, in proportion as it falls short in point of 
proximity. 


XX. 

Rule 9. 

Rale 9. Where the act is conclusively indicative of a habit, 

^dSoit^e of a ^^^ ^^ increase must be given to the punishment as 

habit, pa- f^iay enable it to outweigh the profit not only of the 

the habit, individual offence, but of such other like offences as 

are likely to have been committed with impunity by 

the same offender. 


XXL 

The remaining There may be a few other circumstances or con- 

rales are of siderations which may influence, in some small de- 
lew import- ^ ' 

ance. gree, the demand for punishment: but as the propn- 

ety of these is either not so demonstrable, or not ^o 


mcreaseui 
quantity. 
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comtuiV ^' ^® application o^ them not so detennin- 
ate, as that of the forgoing, it may be doubted 
whether diey be worth putting on a level with the 
others. 

XXII. 

Rule 10. 

When a punishment, which in point of qu^ity is Rule to. 
partictdarly well caletdated to answer its. intention, of quality, 
cannot exist in less than a certain quantity^ it may 
sometimes be of use, for the sake of employing it, to 
stretch a little beyond that quantity which, on other 
accbumts, would be strictly necessary. 

/ 

XXIII. 

4 

Rule 11. 

In particular, this may sometimes be the case, Kdeii. 

$x>here the punishment proposed is of such a nature as fyg\ mo^ 

to be particularly well calculated to answer thepur^ *««»on- 
pose of a moral lesson*^ 


* Ponishment may be said to be calculated to answer the pur- A ponishment 
pose of a moral lesson, when, by reason of the ignominy it APP"^<1 *^y 
stamps upon the offence, it is calculated to inspire the public lesion what, 
vrith sentiments of aversion towards those pernicious habits and 
dispositions with which the offence appears to be connected ; 
and thereby to inculcate the opposite beneficial habits and dis- 
positions* 

It is this, for example, if any thing, that must justify the ap- Example. — In 
plication of so severe a punishment as the infamy of a public ^'"'P^ ^^^' 
exhibition, hereinafter proposed, for him who lifts up his hand nes. 
against a woman, or against his father. See B. I. tit. [Simp, 
corporal injuries]. * 

It is'partly on this principle, I suppose^ that military legisUi- Example. In 

tof, military laws. 
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XXIV. 

Rule 12. 

Rnle It. The tendency of the above considerations is to die- 
eumstuicM ^^ ^ augmentation in the punishment: the follow- 

which may jng ^ui^ operates in the way of diminution. There 
render pu- ° , "^ . , "^ 

nishmentaii-are certain cases (it ha? been seen)* m which, by the 

^ ^' influence of accidental circumstances, punishment 

may be rendered unprofitable in die whole : in tbe 

same cases it may chance to be rendered nnprofitable 

as to a part only. Accordingly, 

In adjusting the quantum of punishment, the cir- 
cumstances, by which all punishment may be ren- 
dered unprofitable, ought to be attended to. 

XXV. 

Rule 13. 

Hole 13. It is to be observed, that the more various and mi- 
city's rake, nute any set of provisions are, the greater the chance 

S?rtiom!*Sa'** **^ ^"^ P^®° article in them will not be borne 
be neglect- in mind : without which, no benefit can ensue from 
it. Distinctions, which are more complex than what 
the conceptions of those whose conduct it is designed 
to influence can take in, will even be worse than use- 
less. The whole system will present a confused ap- 
pearance : and thus the effect, not only of the pro- 
portions established by the articles in question, but of 


tors have justified to themselves the inflicting death on the sol* 
dier who lifts up his hancl against his superior officer. 

* See ch. xiii.^ [Cases numeet]. $ 4. 
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vrhfttever is connected widi thenii will be destroyed.* 
To draw a precise lihe of direction in such case seems 
impossible. However, by way of memento, it may 
be of some use to subjoin the foUowii^ rule* 

Among provisions designed to ptrfect the propoT" 
tion between punkkmehts and offences^ if^^y occur, 
wkich, by their cfww particular good effects, would not ^ 
make-up for the harm they would do by adding to 
the intricacy of the code, they should be omitted^f 

It may be remembered^ that die political sanction, Amuliaiy 
* being that to which the sort of punishment belongs, p^jcd*^^ 

which in this chapter is all dong in view, is but one moral, and 

. . religious 

of four sanctions, which may all of them contribute sanction, not 

their share towards producing the same effects. It f^pLwhy!* 

may be expected, therefore, diat in adjustii^'the ' 

quantity of political punishment, allowance should be 

made for the assistance it may meet with from those 

other controuling powers. True it is, that from each 

of these several sources a Very powerful assistance 

may sometimes be derived. But the case is, that (set*- 

ting aside the moral sanction, in the case where the 

force of it is expressly adopted into and modified by 


* See B. 11. tit. [Parposes]. Append, tit. [Composition]. 

t Not¥rithstanding this rule, my fear b, that in the ensuing proportion- 
model, I may be thought to have carried my endeavours at pro^- ality carried 
portionality too far. Hitherto scarce any attention has been lu'^^ilYgent 

paid to it. Montesquieu seems to have been almost the first work why. 

who has bad the least idea of any such thing. In such a matter, 
therefore, excess seemed more eligible than defect. The diffi- 
culty is to invent : that done, if any thing seems superfluous, it 
it easy to retrench. 
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the political)* tbe force of those other powers is never 
determinate enough to be depended upon. It can 
never be reduced, like political punishment, into exact 
lots, nor meted out in number, quantity, and value. 
The legislator is therefore obliged to provide the fiill 
complement of punishment, as if he were sure of not 
receivii^ any assistance whatever from any of those 
quarters. If he does, so much the better: but least 
he should not, it is necessary he should, at all events, 
make that provision which depends upon himself. 

xxvn. 

Reeapitolai It may be of use, in thb place, to recapitulate 
^^^ the several circumstances, which, in establbhing the 

^ proportion betwixt punishments and offences, are to 
be attended to. These seem to be as follows : 

' I. On the part of the offence : 

1. The profit of the offence ; 

2. The mischief of the offence ; 

3. The profit and mischief of other greater or 

lesser offences, of different sorts, which the 
offender may 'have to choose out of; 

4. The profit and mischief of otiier offences, of 

the same sort, which the same offender 
may probably have been guilty of ahready. 

* II. On the part of the punishment : 

5^ The magnitude of the punishment: composed 

of its intensity and duration ; 
6. The deficiency of the punishment in point of 
cectainty; 


* See B. I. tit [PmushmeiitO. 
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"7* The defidency of the punishment in point of 
proximity; 

8. The quality of the punishment ; 

9. The accidental advantage in point of quality of 

a Ipunishment; ' not strictly needed in point 
of quantity ; 

10. The use of a punishment of a particular qua- 

lity, in the character of a moral lessom 

III. On the part of the offender : 

11. The responsibility of the class of persons in a 

way to offend ; 

12. The sensibility of each particular offender ; 

13. The particular merits or useful qualities of any 

particular offender, in case of a punishment 
which m^ht deprive the conmiunity of tlie 
benefit of them ; 

14. The multitude of offenders on any particular 

occasion. 

IV. On the part of the public, at any parti(;.ular con- 

juncture : 

15. The inclinations of the people, for or against 

any quantity or mode of punishment ; 
l6« The inclinations of foreign powers. 

V. On the part of the law: that is, of the public 

for a continuance : 
17. The necessity of making small sacrifices, in 
point of proportionality, for the sake of sim- 
plicity. , 

XXVIIL 

There are some, perhaps, who, at first sight, may The nicety 
look upon the nicety employed in the i^ljustment of ^^^ ^^ 


V 
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senred vin- such nileSi as so much labour lost : for gross igQo- 
the cha^e rance, they will say, never troubles itself about laws, 
of inutility, ^j passion docs not calculate. But the e?il of igno- 
rance admits of cure :^ and as to the proposition 
that passion floes not calculate, this, like most ittf 
these very general and oracular propositions, is not 
true. When matters of such importance as pain and 
. pleasure are at stake, and these in the highest degree 
(the only matters, in short, that can be of importance) 
who is there that does not calculate? Men calculate, 
some with less exactness, indeed, some with more : 
but all men calculate. I would not say, that even a 
madman does not calculate.-f* Passion calculates, 
more or less, m every man : in different men, accord- 
ing to the warmth or coolness of their dispositions : 
according to the firmness or irritability of their minds : 
according to the nature of the motives by which they 
are acted on. Happily, of all passions, that is the 
most given to calculation, from the excesses of*which, 
by reason of its strength, constancy, and universality, 
society has most to apprehend :]; I mean that which 
corresponds to the motive of pecuniary interest: so 
that these niceties, if such they are to be called, have 
the best chance of being efficacious, where efficacy is 
of the most importance. 


* See Append, tit. [Promulgation]. 
t Hiere are few madmen but what are observed to be afraid 
of the strait waif tcoat. 
X See ch« xii. [Consequences] xxxiii. 
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I 

V 

Of the Properties to be given to a lot of Punish' 

ment. 

I. 

IT has been shewn what the rules are^ which ough^ Properties an 
to be observed in adjusting the proportion between veme/by 
the punishment and the oflFence. The properties to propo"^®"** 
be given to a lot of punishment, in every instance, 
will of course be such as it stands in need of, in 
order to be capable of being applied, in conformity 
to those rules : the quality will be regulated by the 
quantity. 

11. 

The first of those ruWs, we may remember, was. Property i. 
that the quantity of punishment must not be less, in ^'^ ' ^* 
any case, than what is sufficient to outweigh the profit 
pf the ofifence : since, as often as it is less, the whole 
lQtiJ(uide8s by accident the deficiency should be sup- 
plied froim some of the oth^ sanctions) is thrown 
away: it ift inefficacious. The fifth was, that the 
punishment ought in no case to be more than what is 
required by the several other rules : since, if it be, 
all that is above that quantity is needless. The fowth 
was, that, the punishment should be adjusted in such 
maimer to, each individual offence, that every psDrt of 
the mischief of that offence may have a penalty (that 
is, a tutelary motive) to encounter it: otherwise, 
with respect to 50 much of the offence as has not 
a^penalty to correspond to it, it is as if there were no 
punishment in the case» Now to none of those rules 
can a lot of * punishment be conformable, unless, for 
erieiry variatipn in point of quantity, in the mischief 
of the species of offence to which; it is annexed, 
such lot of punishmffnt admits of a correspondent 
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variation. To prove this^ let the prolSt of the offences 
admit of a multitude of d^rees. Suppose it, then^ 
at any one of these degrees: if the punishment be 
less than what b suitable to that degree, it will be 
inefficaciom ; it will be so much tiirown away : if it 
be more, as far as the difference extends, it will be 
needless; it wiH therefore be tiu'own away also in 
that case. 

The first property, therefore, that ought to be 
given to a lot of punishment, is that of being vsiriable 
in point of quantity, in conformity to every variation 
which can take place in^ either the profit or mischief 
of the offence. This property might, perhapS| be 
termed, in a single word, variability. 


III. 

Property 2. A second property, intimately connected witii the 
former, may be styled equability. It will avail but 
littie, that a mode of punishment (proper in all other 
respects) has been established by the legislator; and 
that capable of being screwed up or let down to any 
degree that can be required; if, after all, whatever 
degree of it be pitched upon, that same degree shall 
be liable, according to circumstances^ to produce a 
very heavy degree of pain, or a very slight one, or 
even none at all. In this case, as in the former, if 
circumstances happen one way, there will be a great 
deal of pkin produced, which will be needless: if the 
other way, there will be no pain at all applied, or 
none that will be efficacioiis. A punishment, when 
liable to tius irregularity, may be styled an unequable 
one: when free from it, an equable one. The quan- 
tity of pain produced by the punishment VfUi, it is 
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true, depend in a considerable degree upon circum-^ 
stances distinct from the nature of the punishment 
itself : Upon the condition which the offender is in, 
with respect to the circumstances by which a man's 
sensibility is liable to be influenced. But the influ- 
ence of these veiy circumstances ^yill in many cases 
be reciprocally influenced by the nature of the punish- 
ment : in other words, the pain which is produced 
by any mode of punishment, will be the joint effect 
of the punishment which is applied to him, and4he / 

circumstances in which he is exposed to it. Now 
there are some punishments, of which die effect may 
be liable to undergo a greater alteration by the influ- 
ence of such fordgn circumstances, than the effect of 
other punishments is liable to undergo. So far then, 
as this is the case, equability or unequability may be 
r^arded as properties belonging to the punishment 
itself. 


IV. 

9 

An example of a mode of punishment which is Pimishmentt 
apt to be unequable, is that of banishment, when Z^t to bede- 
the locus a quo (or place the party is banished irom) ficientinthis 
is some determinate place appointed by the law, 
M^hich perhaps the offender cares not whether he ever 
see or no. This is also the case with pecuniary , or 
gtuzsi-pecuniary punishment, whep it respects some 
particular species of property, which the offender 
may have been possessed of, or not, as it may hap- 
pen. All these punishments may be split down into 
parcels, and measured out with the utmost nicety : 
being divisible by-time, at least, if by nodiing else.' 
They^re not, therefore, any of them defective in - 
point of variability: and yet, in many cases, ^ thi& 

G 
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defect io poiot of equability may make them aa uafit 
for use as if they were. * 

V. 

Property 3. The third rule of proportion was^ that where 
bUity^to^^* two ofifences come in competition, the punishment 

other punBli- foj. ^^ greater offence must be sufficient to induce 

ments. ^ 

a man to prefer the less. Now> to be sufficient for 
this purpose, it must be evidently and uniformly 
greater : greater, not in the eyes (^ some men only, 
but of all men who are liable to be in a situation to 
take their choice between, the two offences; that is, 
in effect, of all niankind. In other words, the two 
punbhments must? be perfectly commensurable* 
Qence arises a third property, which may be termed 
commensurability : to wit, ^ with reference to other 
punishments. *f- 


. vi. 

Hqw two lots But punishments of different kinds are in very few 

ofpnniflh- 


ment may be - 

rendered — — — ' 

commensa- * ®y ^^ English law there arc several offences which arc 
rable. panished by a total forfeiture of moveables, not extending to ira- 

moYcables. Tbis is the case with soicidey and with certain spe- 
cies of theft and homicide* In some cases, this is the princ^ial 
pnnishment : in others, even the only one. The consequence 
is, that if a man's fortune happens to consist in moveables, he is 
ruined ; if in immoveables,, he suffers nothing, 
t See View of the Hard-Labour BiU, Lond. 1778. p. 100. 
For the idea of this property, I must acknowledge myself in- 
debted to an anonymous letter in the St. James's Chronicle, of 
the 27th of September 1777: The author of which is totaUy un- 
known to me. If any one should be disposed to think lightly of 
the instruction, on account of the channel by which it waa first 
conmiunicated, let him tdU me where I can find an idea mora 
ingenious or original. 
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instances uniformly greater one than another; espe- 
cially when the lowest degrees of that which is ordi- 
narily the greater, are compared with the h^hest 
degrees of that which is ordinarily the less : in otheir 
words, punishments of different kinds are in few 
instances uniformly commensurable. The only cer- 
tain and universal means of making two lots of 
punishment perfectly commensurable, is by making- 
the lesser an ingredient in the composition of the 
greater. This may be done in either of two ways. 
1. By adding to die lesser punishment another qu^n- 
' tity of punishment of the same kind. £. By adding 
to it another quantity of a different kind. The latter 
mode is not less certain than the former : for though 
one cannot always be absolutely sure, that to the 
same person a given punishment will appear greater 
than another given punishment; yet one may be 
always absolutely sure that any given punishment^, 
so as it does but come into contemplation, will 
appear greater than none at all. 


vn. 

Again : Punishment cannot act any feurther than in Propertjr 4. 
as far as d^e idea of it, and of its connection with calness. 
the offence, is present in the mind. The idea of it, 
if not present, , cannot act at all ; and then the pun- 
ishment itself must be inefficac%(m$. Now, to be 
present, it must be remembered, and to be remem- 
bered it must have been learned. But of ail punish- 
ments that can be imagined, there are none of which 
the connection with the offence is either so easily 
learned, or so efficaciously remembered, as those of 
i^hich the idea is already in part associated with some 
pmt of the idea of the offence : which is the case 
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V 

vtrhen the one and the other have some drcumstance 
that belongs to them in^common. * When this is the 
case with a punishment and an offence, the punish* 
ment i» said to bear an analogy to, or to be charac- 
teristic of the offence.* Characteristicalness ia, 
therefore, a fourth property, which on this account 
oiight to be given, whenever it can conveniently be 
given, to a lot of punishment. 

ym. 

The mode of Jt is obvious, that the effect of this contrivance 
pnnishment ' , . 

the most will be the greater, as the analogy is the closer. The 

^^cteris- ^u^logy ^^ ^ ^c closer, the more material f that 

tic,iatiiatofcircumstaiice is, which is in common. Now Uie 
retaiiatioo. . 

most matenal circumstance that can belong to an 
offence and a punishment in common, b the hurt or 
damage which they produce. The dosesf analogy, 
therefore, that can subsist between an offence and 
the punidiment annexed to h, is that which subsists 
between them when the hurt or damage they pro- 
duce is of the same nature : in other words, that 
which is coqstituted by the circumstance of identity 
in point of damage, j: Accordingly, the mode of 
punishment,- which of all others bears the closest 
analogy to the offence, b that which in the proper 
and exact sense of the word b termed retaliation. 
Retaliation, therefore, in the few cases in which it b 
practicable, and not too expensive, will have one 


1 

4 


* See Montesq. Esp. des Loix. L. xii. chap. iv. He seemi 
to have the property of characteruticaloess in view : bctt tbar 
the idea he had of it was very indistinct, appears from the ex- 
travagant advantages he attributes to it. 

t See chap. vii. [Actions] iii. 

^ Besides this, there are a variety of other ways in which the 
punishment may bear an analogy to the offejoce. This will h% 
seen by looking over the table of pooishmenti. 


/ 
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great advantage over every other mode of punish- 
menia 
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IX. 


Again : It is the idea only of the punishment (or^ Property 5« 
in other words, the apparent punishment) that really *^®"'P'*n^' 
acts upon the mind ; the punishment itself (the real 
punishment) acts not any farther than as^^ving rise to 
that idea. It is the apparent punishment, therefore, that 
does all the service, I mean in the viray of example, 
which is the principal object. * It is the real punish- 
ment that does all the mischief, f Now the ordinaiy 
and obvious way of increasing the magnitude of the 
apparent punishment, is by increasing the magnitude 
of die reaL The apparent magnitude, however, 
may to a certain degree be inc/eased by other less 
expensive means : whenever, therefore, at the same 
time that these less expensive means would have 
answered that purpose, an additional real punishment 
is em[Joyed, this additional Teal punishment is need' 
less. As to these less expensive means, they consist, 
1. In the choice of a particular mode of punishment^ 
a punishment of a particular quality, independent of 
the quantity. % £. In a particular set of solemnities^ 
distinct fropi the punishment itself^ and accompany* 
ii^ the execution of it § . 


X. 


A mode of punishment, accordmg as the appear- The moated 

fectual way 
■ ^ ; " i of rendering 

a pnnish- 
ment exem- 
plary 18 by 
means of 
Mudogy^ 


* See chap. xiii. [Cases unmeet] $ l^S. note. 

t lb. $4. par. iiL | See B* L tit. Ponishments. 

$ See B. n. tit. [Execution.] 
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ance of it bears a greater proportion to the realitj 
may be said to be tlie more exemplary. Now, as to 
what concerns the choice of the pmushment itself, 
there is not any means by which a given quantity of 
punishment can be rendered more exemphiry, than 
by choosing it of such a sort as shall bear an analogy 
to the offence. Hence another reason for renderii^ 
the punbhment analogous to, or in other words, 
characteristic of, the offence. 


XL 


Property 6. 
fViigahty. 


Punishment, it is still to be remembered, is in 
itself an expense : it is in itself an evil. * Accord- 
ingly the fifth rule of proportion is, not to produce 
more of it than what is demanded by the other rules. 
But this is the case as often as any particle of pain 
is produced, which contributes nothing to die effect 
proposed. Now if any mode of punishment is more 
apt than another to produce any such superfluous 
and needless pain, it may be styled tiTi^rtfga/; if less, 
it may be Btjled frugal. Frugality, therefore, is a 
sixth property to be wished for in a mode of punish* 
ment. 


XJI. 

Wrnff^ty be- fhe perfection of frugality, in a mode of punish- 

fection tope- ment, is where not only no superfluous pain is pro- 

SlfhmSnt^"' dnced on the part of the person punished, but even 

that same operation, by which he is subjected to pain, 

is made to answer the purpose of producing pleasure 


* Chap, imi. [Cases unmeet] par. ii. 
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oo die part of some other person* Understand a ^ 
profit or stock of pleasure of the self-r^arding kind : 
for a pleasure of the dissocial kind is produced 
almost of course, on the part of all persons in vrhose II 

breasts the offence has excited the sentiment of ill- : 

will. Now this is the case with pecuniary punish- 
ment, as also with such punishments of the quasi'' 
pecuniary )dnd as consist in the subtraction of such 
a species of possession as is transferable from one 
party to another. The pleasfure, indeed, produced by 
such an operation, is not in general equal to the pain : * 
it may, however, be so in particular circumstances, 

as where he, from whom the thing is taken is very ' 

rich, and he to whom it is given, very poor : and, 
be it what it' will, it is always so much more than 
can be produced by any other mode of punishpient 


XIII. 

The properties of exemplarity and frugality seem Excmplaritj; 
to pursue the same immediate end, though by differ- m what they 
cnt coiirses. Both are occupied in diminishing the ^^ *"^ 
ratio of the real suffering to the apparent : but ex- 
emplarity tends to increase the apparent ; frugality to 
reduce the real. 


XIV. 

Tlius much concerning the properties to be given ^^ fr^' 
to punishments ^n general, to whatsoever offences nor impor« 
they are to be applied. Those which follow are of ^** 
less importance, either as referring only to certain 


* Chap, xiil [Cases nnmeet J par. ii« 
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offence in particulacy or depending^ upon the inilti- 
ence of transitory and local circumstances* 

In the first place, the four distinct ends into which 
the main and general end of punbhment is divisible, * 
may give rise to so many distinct properties, accord- 
ing as any particular mode of punishment appears to 
be more particularly adapted to the compassing of 
one or of another of those ends. To that of example^ 
as being the principal one, a particular property has 
already been adapted. There remain the three infe- 
rior ones of reformation^ disablement^ and com- 
pensatiott. 

XV. ^ ' 

■ 

Property 7. A seventh property, therefore, to be wished for in 
^"^to^rrfonSi- * n*^® of punishment, is that o( subserviency to re' 
tioo. formation, or reforming tendency. Now any 

. punislunent is subservient ^to reformation in propor- 
tion to its quantity : since the greater the punishment 
a man has experienced, the stronger is the tendency it 
has to create in him an aversion towards the offence 
which was the cause of it : and that with respect to 
all offences alike. JBut there are certam punishments 
which, with r^ard to certain offences, have a par-* 
ticular tendency to produce that effect by reason of 
their quality : and where this is the case, the pu- 
nishments in question, as applied to the offences in 
question, will pro tanto have the advantage over all 
others. This influence will depeno upon the nature 
of die motive which is the cause of the offence : the 
punishment most subservient to reformation will be 


See Chap. ziii. [Cases muneet] par. ii. note. 
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the sort of puiiialiment.that is best calculated to in- 
validate the force of that motiVe* 


XVI. 


Thus, in offences originatii^ from the motive of ""^^ 


t>liea to 
ences ori- 
ffl-will, * that punidmimit has the strongest reform- fating in 

ing tendency^ which is best calculated to weaken the 

force of the irascible affecticms. And more parti- 

cularlj in that sort of offence whidi consirts in an 

obstinate refusal on the part <rf die offender, to do . 

something which is lawfully required of him,f and . 

in which the obstinacy iis in great measure kept up by 

his resentment against those who have an interest in 

forcing him to compliance, the most efficacious 

punishment seems to be that of confinement to 

spare diet 

XVII. 

Thus, also, in offences which owe their birth to ^to offerees 
tjie joint influence of indolence and pecuniaiy intere&t,^ tewSoSoce 
that punishment seems to possess the strongest reform- Joined to pe- 
ing tendency, which is best calculated to weaken the rest, 
force of the former of those dispositions; And more 
particularly, in the cases of theft, embezzlement, 
and every species of defraudment, the mode of pu- 
nishment best adapted to this purpose seems, in most 
cases, to be that of penal labour. 

XVIII. 

An eighth property to be given to a lot of punish- Property 8. 

Efficacy -mUx 
respect to 


•See chap. x. [Motives.] disablement, 

t See B. li tit. [Offences against Justice.] 
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ment in certain caaet, is that of efficacy ir&ib re^pecf 
to disablement, or^ as it might be styled more Inriefly, 
disabling efficacy. This is a property which may be 
given in perfection to a lot of punishment ; and that 
with much greater certainty than the property of sub- 
serviency to reformation. The inconvenience is, that 
this property is apt, in general, to run counter to that 
of frugality : there being, in most cases, no certain 
way of disabling a man from doing mischief, with- 
out, at the same time, disabling him, in a great 
measure from doing good either to himself or othen* 
The mischief therefore, of the oSeBce, must be so 
great as to demand a very considerable lot of punish- 
ment, for the purpose of example, before it can war- 
rant the application of a punbhment equal to that 
which is necessary for the purpose of disablement. 

XIX. 

1l>SSSL*^£ "^^ punishment, of which the efficacy in this 
^■P*J»* P»- way is the greatest, is evidently diat of death. In 
this case the efficacy of it is certain. This accord- 
ingly is the punishment peculiarly adapted to those 
cases in which the name of the offender, so long as 
he lives, may be sufficient to keep a whole nation in 
a flame. This will now and then be the case viridi 
competitorsr for the sovereignty, and leaders of fac- 
tions in civil wars : though, when applied to offences 
of so questionable a nature, in which the question 
concerning criminality turns more upon success than 
any thing else ; an infliction of this sort may seem 
more to savour of hostility than punishment. At the 
same time this punishment, it is evident, is in an 
eminent degree trn/ruga^; which forms one amoiig 


■■ 
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• k - - 

die many objections there are against the nye. of iti 
in any but very extraordinary cases.* 

« 
XX. 

In ordinary cases the purpose may be sufficiently Otherpttnish* 
answered by one or other^of thevaripus kinds of con* 'whicbiti^i* 
finement and banishment: of which, imprisonment *^^^**'^"*i 
is the most strict and efficacious. For when an of? 
fence is so circumstanced that it cannot be commit* 
ted but in a certaip place^ as is the case for th^ 
most part, widi offences against the person, all 
the law has to do, in order to disable the off^pder 
from committing it, is to prevent his being in that 
place. In any of .the offences which consist ia tbo 
breach or the abuse of any kind of trust, the pur-p 
pose may be compassed at a still cheaper rate, 
merely by forfeiture of the trust : and in general, in 
any of those offences which can only be committed 
under favour of some relation in which the offender 
stands with reference to any person, or sets of per^ons^ 
merely by forfeiture of that relation : that is, of th« 
right of continuing to reap the advantages belonging 
to it. This is the case, for instance, with any of 
those offences which consist in an abuse of the pri-? 
vileges of marriage, or of the liberty of carryii^ on 
any lucrative or pther occupation. 

XXI. 

The ninth property is that of subserdency. to com- Property 9. 
pensation. This property of punishment, if it be ^?o^om^^! 
vindictive compensation that is in view, will, with ^^^^^* 


* See B. I. au [Puniihmeats.] 
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Gtde variation, be in proportion to the quantity : if 
lucrative, it is the peculiar and characteristic pro- 
perty of pecuniaiy punishment. 

XXIL 

piopertj 10. In the rear of all these properties may be intro- 
poimiiiity. J^^JgJ ^^ ^f popularity ; a very fleeting and inde- 
terminate kind of property, which may belong to a 
lot of punishment one moment, and be lost by it the 
next By popularity is meant the property of being 
acceptable, or rather not unacceptable, to the bulk 
of the people, among whom it is proposed to be 
established. In strictness of speech, it should rather 
be called., absence of unpopularity : for it cannot be 
expected, in regard to such a matter as punishment 
that any species or lot of it should be positively ac- 
ceptable and grateful to the people : it is suflScient^ 
for the most part, if they have no decided aversion 
to the thoughts of it. Now the property of charac- 
teris^calness, above noticed, seems to go as far to- 
wards condliating the approbation of the people to 
a mode of punishment, as any ; insomuch that popu- 
larity may be regarded as a kind of 'secondary quality 
dq>ending upon that of ^haracteristicalness. * The 
use of inserting thb property in the catalogue, is 
chiefly to make it serve by way of memento to the 
legislator not to introduce, widiout a cogent neces- 
sity, any mode or lot of punishment, towards which 


Charaeteriiti- * '^^ property of characteriftficalneBS, therefore, u nseiiil in 
calneas res- & node of punishment in three different ways: 1. It renders a 
ders a pa- mode of pnnishment before infliction, more easy to be borne in 
i memoia- •'^^* ^* It enables it, especiaUy after infliction, to make the 
ble. S. ex- stronger impreasion, when it is there; that is, renders it the 
emplary . ^Qf^ exemplary i S. ' It tends to render it more acceptable to Hit 
^^ * people, lihat is, it renders it the more jMpHtar. . 
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he hs^ptns to petceive any violent ayerslon enter- 
tained by the body of the people. 


XXIII. 

The effects of unpopularity in a mode of punish- 
ment are. analogous to those of unfru^dity. The un- 
necessary pain which denominates a punishment un- 
frugal, is most apt to be that which is produced on 
the part of the offender, ' A portion of superfluous 
pain is in like manner produced when the punish- 
ment is unpopular : but in this case it is produced on 
the part of persons altogether innocent, the people 
at large. This is already one mischief; and another 
is, the weakness which it is apt to introduce into the 
law. When the people are satisfied yvith the law, 
they voluntarily lend their assistance in the execution: 
when they are dissatisfied, they will naturally with- 
hold that assistance ; it is well if they do not take a 
positive part in raising impediments. This contri- 
butes greatly to the uncertainty of the punishment ; 
by which, in the first instance, the frequency of the 
offence receives an increase. In process of time that 
deficiency, as usual, is, apt to draw on an increase in 
magnitude : an addition of a certain quantity which 
otherwise would be needless.* 


M iichieft re. 
salting ftow 
the unpopu* 
larity or a 
pnnishment 
— "diBconteiit 
among the 
people, and 
weakness w 
the law. 
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This property, it is to be observed, necessarily- This property 
supposes, on the part of the people, some prejudice . pre^%?e^ 
or other, which it is the business of the legislator to J^^<jJ^**»® 
endeavour to correct. ' For if the aversion to th^ ought ta 


cure. 


See ch. xiii. [Cases unmeet] $ ▼• 
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pani^ment in qaestion were grounded on the prin* 
ciple of utility, the punishment would be such as, on 
other accounts, ought not to be employed : in which 
case its popularity or unpopularity would never be 
worth drawing into question. It is properly, there- 
fore, a property not so much of the punishment as of 
the people : a disposition to entertain an unreason- 
able dislike against an object which merits their 
approbation. It is the sign also of another property, 
to wit, indolence or weakness, on the part of the 
. ^ legislator : in suffering the people, for the want of 
some instruction, which ought to Jt>e and might be 
given them, to quarreJ with their own interest. Be this 
, as it may, so long as any such dissatisfaction subsists, 
it behoves the legislator to have an eye to it, as 
much as if if were ever so well grounded. EVery 
nation is liable to have its prejudices and its caprices, 
which it is the business of the legislator to look out 
ibr, to study, and to cure.* 

XXV. 

Property 11. Tlie eleventh and last of all the properties that 
ly, * seem to be requisite in a lot of punishment, is that of 

remissibititt/.f The general presumption is, that 
when.puHisfament is applied, punishment is needful: 
that it ought to be applied, and therefore cannot 
want to be remitted. But in very particular, and 
those always very deplorable cases, it may by acci- 
dent happen otherwise. It may happen, that pu- 
nishment shall have been inflicted, where, according 
to the intention of the law itself, it ought not to havie 


* See ch. xiii. [Cases unmeet] j iv. par. iv. 
t See view of the Hard Labour Bill, p. 109. 
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heeB jisflicted : fhat is^ where the sufferer is imocent 
of the offence. At the time of the sentence passed 
he appeared guilty: but i^nce then, accident has 
brought his innocence to light This bemg the 
case^ so much of the destined punishment as he has 
suffered already, there is no help for. The business 
is then to free him from as much as is yet to come* 
But is there any yet to come ? There is very little 
chance of their being any, unless it be so much as 
consists of chronical punishment : such as imprison* 
ment, banishment, penal labour, and the like. So 
much as consists in acute punishment, to wit, where, 
the penal process itself is over presendy, however 
permanent die punishment may be in its effects,, may 
be considered as irremissible. This is the case, for 
example, with whippmg, branding, n^tilation, and 
capital punishment, "^rhe most perfecdy irremissible 
of any is capital punishment. For though other pu- 
nishments cannot, when diey are over, be remitted, 
they may be compensated for : and although the un- 
fortunate victim cannot be put into the same con- 
dition, yet possibly means may be found of putting 
him into as good a condition, as he would have been 
ki if he had never suffered. This may in general be 
^ done very effectually where the punishment has been 
no other than pecuniary. 


P^ 


There is another case in which the property of 
remissibility may appear to be of use : this is, where, 
although the offender has been jusdy punished, yet 
on account of some good behaviour of his, displayed 
at a time subsequent to that of the commencement 
of the punishment, it may seem expedient to remit 
a part of it. But this it can scarcely be, if the pro- 
portibn of the punishment is, in other respects, what 
it ought to .be. The purpose of example is the more 
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important object^ ki comparison of diat of reformat 
tion.* It is not very likely, that less punishment 
should be required for the former purpose than for 
the latter. For it must be rather an extraordinary 
case, if a puAishment, which is sufficient to deter a 
man who has only thought of it for a !£ew mo- 
mentSy should not be sufficient to deter a man 
who has been feeling it all ^e time. Whatever, 
then, is required for the purpose of example, must 
abide at all events : it is not any reformation on the 
part of the offender, that can warrant the remitting 
ai^ part of it : if it could, a man would have nothing 
to do but to reform immediately, and so free himself 
^ from the greatest part of that punishment which was 
deemed necessary. In order, then, to warrant the 
remitting of any part of a punishment upon this 
ground, it must first be supposed that the punish- 
ment at first appointed was more than was necessary 
for the purpose of example, and consequently that 
a part of it was needless upon the whole. Tlus, in- 
deed, is apt enough 4o be the case, under the isfL' , 
perfect systems that are as yet on foot : and there- 
fore, during the continuance of those systems, the 
property of remissibility may, on this second ground 
likewise, as well as on the former, be deemed a 
useful one. But this would not be the case in any 
new-constructed system, in which the rules of pro- 
portion above laid down should be observed.. In 
such a system, therefore, the utility of this property 
would rest solely on the former ground. 

XXVI. 

To obtain all Upon taking a siurey of the various possible modes 
ten pro- 

* See ch. xiii* [Cases luiniset] u, note* 
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of punisliment, it will appear evidently, that there pcrties, pu- 
IS not any one of them that possesses all the ^aboV6 must be mix- 
properties in perfection. To do the best that can be 
done in the way of punishment, it will therefore be 
pecessary, upon most occasions, to compound them, 
and make them into complex lots, each consisting 
of a number of different modes of pumshment put . 
tc^ether: the nature and proportions of the con- 
stituent parts of each lot being different, according 
to the nature of the offence which it is designed to 
combat. ^ 

XXVII. 

V. 

\ 

It may not be amiss to bring together, and exhibit The foregoing 
in one view, the eleven properties above established, recapitulat- 
They are as follows : \ ed« 

Two of them are concerned in establishmg a pro- 
per proportion between a single offence and its 

r 

punishment; viz. . 

1. Variability; ' 

2. Equability.^ > ^ 
One, in establishmg a proportion, between more 

offences than one, and more punishments than one ; 
viz. ' . 

3 Commensurability. ' . , 

A fourth contributes to place the punishment in 

that situation in which alone it can be efficacious; 

and at the same time to the bestowing on it the two 

farther properties of exemplarity and popularity ; viz. 

4. Characteristicalness. 

Two others are concerned in excluding all useless 
punishment; the one indirectly, by heightening the ef- 
ficacy of what is useful ; the other in a direct way ; 
viz. 

5. Exemplarity.^ 

6. Frugality. 


/ 


\ 
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Three others contribute severally to die three in- 
ferior ends of punishment ; viz. 

7. Subserviency to reformation, 

8. Efficacy in disabling. 

9« Subserviency to compensation. 
Another property tends to exclude a collateral 
mischief, which a particular mode of punishment u 
liable accidentally to produce ; viz. 

10. Popularity. 

The remaining property tends to palliate a mis* 
chief, which all punishment, as such, is liable acci- 
dentally to produce ; viz. 

11. Remissibility. 

The properties of commensurability, characteristi- 
calness, exemplarity, subserviency to reformation, 
and efficacy in disabling, are more particularly calr 
ciliated to augment the profit which is to be made 
by punbhment : frugality, subserviency to compen- 
sation, popularity, and remissibility, to diminish the 
expense: variability and equability are alike subser- 
vient to both those purposes. 
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SIR EDW. COKE. 

Thus have we, by the great goodness pf Almighty God, per 
varios casus, per tot discrimina rervm, brought this work con- 
cerning high treason, and other pieces of the crotm, or criminal 
causes, and of pardons, and restitutions, to a conclusion ; wherein 
(as we are verily persuaded) we have made it apparent from the 
lively voice of the laws themselves, that no country in the chris- 
tian world have, in criminal cases of highest nature, laws of such 
express and defined certainty, and so equal between the king and 
all his subjects, as this famous kingdom of Ei^land hath, being 
rightly understood and duly executed, to the great honour of the 
king, and of the laws, and the happy safety of all his loving and 
loyal subjects. 

Now seeing justitia est duplex, viz. severi puniens, it veri 
pr€eveniens ; that is, justice severely punishing, whereof we have 
spoken, and truly preventing, or preventing justice, (qua adhvjc 
desideraiur) for we have spoken only of the former; we will 
therefore at &is place (for a conclusion) point at the other, ^ith 
a direction how it may be effected. 

True it is, that we have found by woeful experience, that it is 
not frequent and often punishment that doth prevent like offen- 
ces, melior est enim ^justitia veri praveniens, quam severi pu- 
mens, agreeing with the rule of the physician for the safety of 
the body, pnestat cautela, quam medela : and it is a certain mle^ 
that videbis ed sape committi, qute stepe vindicantur ; Tliose of- 
fences are often cpmmitted, that are often punished : for the 
frequency of the punishment makes it so familiar as it is not 
feared. For example, what a lamentable case it iis to see so 
many christian men and women strangled on that cursed tree of 
the gallows, insomuch as if in a large field a man might see to- 
gether all the christians, that but in one year, throughout England 
come to that untimely and ignominious death, if there were any 
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spark of grace^ or charity in him, it would make his heart to 
bleed for pity and compassion. But here T leave to Divines to 
inform the inward man, who being well informed, vtrhn infor- 
maniey the outward man will be the easilier reformed, virga 
reformante. 

This preventing justice consisteth in three things : Firsts in the 
good education of youth, and that both by good instruction of 

. them in the grounds of the true religion of Almighty God, and 
by learning some knowledge or trade in their tender years, so as 
there should not be an idle person, or a beggar, but that every 
child^ male or female, whose parents are poor, might at the s^e 
of seyen years earn their own living ; for ars Jit quod a teneris , 

primum conjungitur annis: and this, for the time to come, 
would undoubtedly, by preventing justice, avoid idleness in all, 
(one of the foul and fatal channels that lead into mare mortuum) 

•afnd by honest trades cause them to become good members in 
the common-wealth. 

Secondly, in the. execution of good laws : True it id that there 
. be good laws already to punish idleness, but none of sufficient 
force or effect to set youth or the idle on work. 

Thirdly, that forasmuch as many do offend in hope of pardon, 
that pardon be very rarely granted, for the reasons in the chapter 
of pardons expressed. 

But the consideration of thij preventing justice were worthy of 
the wisdom of a parliament, and in the mean time expert and 
wise men make preparations for the same, as the text saith, ut 
benedicat eis dominum. Blessed shall he be that layeth the first 
stone of this building, more blessed that proceeds in it, most of 
all that finisheth it, to the glory of God, and the honour of our 


king and nation. 
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BURGH'S POLITICAL DISQUISITIONS. 

Th&re are two principal means for drawing mankind to decency 
of behaviour^ and deterring them from those actions which are 
hurtful to society, viz. Rewards and Punishments. As to the 
former of these, it is but a little way that statesmen go in con- 
ferring them. In poor countries, governments have but little in 
their power, and in rich ones they give die honours and emolu- 
ments not to those who deserve them, but to tho'se whom it suits 
them best to gratify ; and then they exchange the name of rewards 
for that of bribes. It is therefore not necessary to say much of 
rewards. As to punishments, the most indispensable requisite is 
their being adequate. A murder i committed with the sword of 
justice, is the most horrid phaenomenon in a state. And in all 
well-regulated states, the maxim, ** Better ten guilty escape, 
than that one innocent be punished," has been held unquestioned. 

Another essential in punishments is, that they be calculated to 
deter offenders, and prevent farther transgression. For this is, 
in fact, the sole end of punishments. And if a sanction does 
nothing toward preventing farther violation of the ia>v, it is 
totally useless. ' 

■ 

Malefactors in Russia nxe now condemned pot to deathy but 
to work in the mines.* A regulation not less prudent than hu- 
mane ; since it reiiders this punishment of some advantage to Ihe 
state. In other countries they only know how to put a criminal 
to death with the apparatus, but are not able to prevent the com- 
mission of crimes. The terror of death does not perhaps make 
such an impression on evil doers, who are generally given to 
idleness, as the fear of chastisement, and hard labour renewed 
every day. . . * 


' »• 
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Catharine the Czarina^ on ascending the thronCi promised, 
that no person should in her reign be punished with death. We 
punish every ^ing with death, and with death of the same sort ; 
so that two fellows shall go together to be hanged at Tybum, 
the one for cutting his wife's throat, or worse^ starving her to 
death, the other for taking a guinea of a rich man a stranger to 
him.* 

' Caput ampuiare, &c. Beheading, racking, mutilation, foreak- 
' ing on the wheel,, are not legal punishments in England, and yet 
' in no country are fewer murders committed/ Thom.^ Smith. 
De Rbpub. Angl. Perhaps it is not strictly true, that there 
is 710 country in which fewer murders are committed, than in 
England. I imagine Scotland and Holland are exceptions ; to 
mention no others. But be this as it will, it is certain that in no 
countries are atrocious crimes more frequent, than in those in 
which the punishments are the most inhuman. 

liCt us hear Mr. Fazakerly on this subject, who spoke as fol- 
lows in the house, A. D. 1744: 

'' Some people confess that forfeitures and confiscations, when 
'^ annexed to capital punishments, are inconsistent with religious 
'' justice, and the Spirit of our law ; but these additional punish- 
" ments, say they, are necessary for the preservation of govern- 

ment, and preventing conspiracies and civil wars. ' Did they 

ever do so in any country ? Did the severity of the punishment 
*'.ever prevent the frequency of the crime ? Does breaking on the 
" wheel prevent robberies in France f Do the punishments of trea- 
'^ son prevent treasons and rebellions in Asia, wh^re traitors are put 
'^ to the most tormenting and cruel deaths, and their whole families 
^' destroyed ? Sir, there is something in the nature of man that dis- 
" dains to be terrified ; and therefore severe punishments have never 
'^ been found effectual fqr preventing any sort of crime. The most 


it 


• Mod. Univ. Hilt. xxxv. 556. 


BUkGH. 10^ 

^' effectual way to prevent crimes is, to prevent the temptation ; if 
'' you would prevent thefts and robberies, you must take care to 
^* have your people educated in virtuous priiiciples, and every man 
*' brpughtupand inured to labour and industry, that has no estate 
'' to subsist OQ : if you would prevent treasons, you must do it by 
'' the mildness of your government, in order to prevent the am- 
^' bitious from having any matter to work on, or any prospect of 
'' success, and to prevent any number of men from being rendered 
'^ desperate ; for desperate men no laws can restrain, no punish- 
'^ ment frighten ; and no man ever yet conspired against a govem- 
'' ment, without some prospect of success. I am therefore fully 
** convinced that punishments always promote, instead of preveut- 
'^ ing, conspiracies and civil wars ; and I have the experience of 
^' all ages, and all countries, for supporting my opinion. Nay, if 
** we Have any faith in Providence, we must expect that a govern- 
'' ment shall not go unpunished, wliich injures and oppresses the 
'' fatherless, the widow, and the orphan, lliese severe punish- 
^* ments upon treason, sir, serve for nothing but to lull a govem- 
'' ment into a fatal and mistaken security, that no man will venture 
'' to conspire or rebel against them. In arbitrary governments, 
'' this emboldens ministers to tyrannize over, and oppress the peo- 
<' pie ; and in limited governments it encourages them to encroach 
'< upon the liberties %nd privileges of the people. In both they 
" continue their oppressions or encroachments, till the people are 
'^ become generally discontented. Then som^ desperate, or some 
*^ ambitious man sets fire to the train, and the ministers too often 
'' with their masters, are blown up by the combustibles which they 
*^ themselves have collected for their own destruction. It was to 
*' this cause chiefly, I am convinced, sir, that we owed all the civil 
'< wars, and all the revolutions that have happened in tins country 
** almost ever since the conquest ; and if we remove the cause, I 
" may venture to prophecy, that both our civil wars and revolutions 
" will be less frequent." 

One would think nothing was more natural, than that murder 
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be pumshed with deaths according to Moses's law^ *^ he who. 
sheddeth man's bloody by man shall his blood be shed."*""^ 

jVec lex estjjistior ulla, 

Stuam necis artificer arte perire sua, 

It.sedms strange, that any nation wise enough to propose pu- . 
nishments, should propose any other punishment for eveiy injury, 
than Ibrmal retaliation, where it can be inflicted. Why should 
he, who mangles 2(n innocent person, in such a manner that he is 
three days in the pains of death, be neatly tucked up, and put 
out of pain 'in the time of pronouncing, one, two, three i -Ar 
few years ago, a merciless monster in human shape, starved his 
wife to death, keeping her tied with her hands behind her in 
constant anguish, for many weeks, if I rightly remember. He 
was only hanged ; that is, he was pimished, as if he had only" 
stolen a sheep. This is not common sense. His guilt was as 
much beyond that of a sheep-stealer, as this globe of 25,00O 
miles round is larger than a hillock. 

'^ At Taunton a man w^ lately executed as usual [that is, he. 
was hanged] for murdering his own father .7+ 

Our laws are grown to be very sanguinary. In the Saxon 
times, they were quite contrary. For the hves of all ranks ^ of 
men were valued at a certain fine ; though some authors think 
those fines were for accidental killing ; not for murder of malice 
a forethought.^: In thqse times they distinguished the rank of a 


• Oeri. ix. 6. - ' ^ 

t LondoQ Mag. 1768, p. 228. 

$ See Seldi Tit. Hon. p. 60S, iErcebikceowsr Eorles, &c. <* TJhe weregild 
[or fi^e for killing] an archbishop and an earl, is 15,000 thi^ymsas, [a tbrymsa 
about a third of a Saxon shilling] of a bishop and an eldomlan 8000, of a holde 
and a faighgereeve 4000, of a massethane, or spiritual lord, and a worldthane, 
or temporal lord, 2000." Au(| see Ibid. 619, the fines for murder committed 
pn certain holidays. 
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person by the fine ^ for killing him. One was a £00 s. man;, 
another a 300, and so on.* 

Had dae care been taken^ " it is impossible, that in the 18th 
century, it could ever have been made a capital crime to break 
down (however maliciously) the mound of a fish-pond, or to 
cut down a cherry tree in an oirchard, or that it should still be 
fiplony to be seen for oqe month in company with the people 
called Egyptians, or Gipseys.f Add to these the game acts, th^ 
dog-act, the smuggling-acts, the penal laws against dissenting 
preachers officiating without subscription to human articles and 
creeds, &c. ^ 

ByloGeOvIII. c. 19, every unqualified ' person taking or 
killing a partridge in the night, is to be whipped publicly. This 
law is so cruel, that^ I suppose,' no magistrate will venture to 
put it in execution. 

The good emperor Antoninus was so cautious of too great 
severity, (the worst error of the two) that he promised never to 
punish capitally a senator ; which promise he kept so faithfully, 
t|iat he spared several murderers of that rank. j; 

It is not the severity of punishments, but the certainty of not 
escaping, that restrains licentiousness,^ 

When laws and sanctions are ill . contrived, it is necessaiy to 
ijiake laws to punish crimes occasioned by former hws : but this 
is the height of injustice.** 

Public executions, if they do not strike the people with fear. 


* Spelm. Glbss. voc, Wera, Maegbota, Weregildun, .&c. 
t Biackstone, iv. 6. ^ 

'|: Ant. Univ. Hist. XV. 199. 
§ Czar. Instr. 127. •• Ib|d. 128. 
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itifltead of being exemplary, do harm^ by hardening diem against 
punishment. Whenever a people come to shew themselves mi- 
movedy or not properly affected at those awful scenes, a govern* 
ment who had common sense, or any feeling of their proper 
function, would immediately put a stop to such exhibitions, and 
confine executions to the bounds of the prison. In Scotland at 
an execution, all appear melancholy ; many shed tears, and some 
fiiint away. But executions there are very rare. It is the same 
in Holland. 

'' It may not be unseasonable, says Davenant, in this place, to 
offer to public consideration, whether it would not be more 
religious, [more agreeable to the spirit of Christianity] to trans* 
port many of those miserable wretches, who are frequently exe- 
cuted in .this kujgdom, for small transgressions of the law ; it 
being peradventure one of the faults of our constitution, that it 
makes so little difference between crimes; for experience tells 
us, that many malefactors have, by after-industry, and a refor- 
mation in' manners, justified their wisdom, whose clemency sent 
tfiem abroad/'* 

Voltaire says the English only murder by law. He makes 
repeated reflections on this nation as bloody, cruel, rebellious, 
&c. More crowned heads, he says, have been cut off in England, 

than in all Europe besides. I wish our law was less sanguinary in 
punishing theft. But it very ill becomes a Frenchman to reflect 
on English severity. Did not their tyrant tell them a few years 
ago, that the whole power, legislative and executive, is in him alone? 
Do the English ever put any person to the torture to force them 
to confess f On the contrary, is it not a maxim in our law, that 
no man is obliged to accuse himself? Do the French try accused 
persons by their peers I Has not their tyrant, or their tyrant's 
tool, or their tyrant*8 whore, power to send to the Bastile whom 
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they please } Is there a man in France secure of. his liberty^ or 
his property, one day to an endf 

'' The severest punishment, under a mild administradon, 
would be, to convince the offender, that lie has committed a foul 
crime.''* Is it the fault of government, if a people are less 
delicate to offend against, the laws of their country, and oJf 
morality, than a well-brought up i<on, or daughter, against those 
of their parents. In England we have little notion of obeying 
either our Maker, our laws, or our parents. 

Punishments operate according to the dispositions of the peo- 
ple. Severe punishments harden their tempers, and defeat their 
own intention. There are more offenders among the Turks, who 
bastinado their peofde to death for slight faults,*!* than in England. 
The rigorous punishments of martial law do not restrain the 
soldiery from licentious behaviour. The youth of the public 
schools, where the discipline is severe, are more unruly, than 
those in private houses of education, where they are corrected 
with more gentleness, 

'' The only punishment denounced against the tran^essors of 
the C^lnian law was, that they should be decerned guilty of a 
dishonourable action. A slight punishment, indeed, for a more 
corrupt age ; but sufficient at this time to restrain the Romans^ 
who piqued themselves on their virtue, and vy ere never chosen 
for great employments, unless they had preserved their reputation 
pure and untainted.";]: 

'^ A violent administration will be for sudden and violent re- 
medies, in case of public disturbances ; and by and by these 


* Czar. Instr. 86. 

t Mod. Univ. Hist xviii. $05* 
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violent puiii^meiits become fiEuniliar^ and are despised/'* A 
people are to be led^ like rational creatures^ not driven like 
brutes* 

' The shame of being punished ought always to be the prmci- 
pal part of an ofFenider's punishment. And a person, who is 
punishedy will suffer severely from shame^ unless either the 
punishment be unjust, which is the fault of the government, or 
himself, and those, who are witnesses of his punishment, be 
hardened add abandoned ; which is a greater fault of the govern- 
ment. For it was the government's business to take care, that 
the people should not become thus ill-disposed. 

The Czarina proposesf that all punishments flow naturally 
from the respective crimes. If this. rule were observed, thieves 
and highwaymen would be punished with hard work and 
hard fare, because they became guilty through idleness and 
hixury. 

If a government is mild, and a countiy happy under it, banish- 
ment will be a sufficient punishment for most offences. 

Crimes, which tend to corrupt the morals of the people, ought 
always to bring this punishment upon the offenders ; because the 
morals of the people oiight above all things to be secured. * 

Hanging is a punishment, as ancient as King Ina, says Sir 
William Dugdale.J William the Bastard punished with putting 
out of eyes, emasculation, cutting pff hands or feet, &c. Henry 
I. introduced hanging for theft and robbery. Beheading cri 
mmals of quality was first practised, he thinks, in 8 Will 


* Czar. Instr. 86, 
% Grig. Juridic. p. 88. 
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Conq. Drowmng was a punishment used in the time~ of Ed- 
ward II. and before. In the county palatine of Chester they 
used beheading instead of hanging, in the time of Edward L A 
mtirderer was^ in those days, dragged to execution by the rela- 
^OD3. of the murdered by a long rope. *- 

Among the ancient Germans, and, after them, among our 
jSaxon ancestors, a murderer was obliged to pay damages to the 
king for the loss of a subject ; to the Lord for the loss of a 
Tassal ; and as Tacitus observes (de mor. Germ, reeipit scttisf ac- 
tionem. Sec.) to all the family of the deceased for the loss of 
their fether^ son, brother, &c.f 

It was enacted in this parliament that the king should not 
pardon murder .;{: 

•"" ' ^ ^ -• 

A man was boiled to death in Smithfield (on an old statute 
since repealed) for poisoning.^ 

Beccaria, p. 10^ iiolds capital punishment wholly unneces- 
sary, excepting only where thie life of the offender is clearly in- 
compatible widi the safety of the state. 

When an offender is hanged,, he is made an example to a few 
hundreds; and is forgotten. Put him in a state j^f slavery, con- 
finement, or continually returning correction, during many years, 
or for life, and you make him a constant example to a succession 
of individuals during the whole [Period of his punishment, besides 
that his labour may in some, degree compensate for the injury 
he has done society. 


* Ojrig. Jnridic. p. 89« 

t Spelm. Gloss, voci Cenegild. 

t Hap. 1.466. 

J Ibid. 1. 792. 
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Too severe ponialiiiieiitB affect the peofile tdth compasoM for 
die sufferer, and hatred against die kws IumI the administrators of 
the laws. 

There are in England no less than l60 crimes declared by law 
capital, without benefit of clergy.* 

If severity were the certain means for curing some faults in a 
people, it does not follow that it ought to be used, because it 
may leave a worse distemper than it removes; It may force 

- them out of one wrong track into anodier more wrong. It 
may break and dastardize their spirit ; or it oiay harden and 

, brutify diem. 

The Japanese are afraid of hardening their children by se- 
verity; but the Japanese government is not afraid of hardening 
* the people by accustoming them to rigorous punbhments. Yet 
the maxims by which a family of children, and those by whidi a 
people are to be formed, and to be governed, are no way essen- 
tially different. 

Tliere was a bill brought into parliament under James I. for 
exempting the gentry of diis realm from the slavbh punishment 
of whipping.*)- 

/ % 

Punishments are indispensable in states ; and a proper appli* 
cation of them produces valuable effects. Painvine's execution 
for cowardice, at the beginning of the Dutch war, was of con- 
siderably service. He was tried twice by his brother ofiicers ; 
but acquitted, to the great disgust of the states, who saw, says 


* Blackst iv. 11. 
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Burnet,* that '' the officers were resolved to be gentle to one 
another, and to save their fellow-officers, how guilt]^ soever they 
might be." The Prince of Orange brought him to a third trial 
before himself and a court of the supreme officers, in which tbej 
had the assistance of six judges* He ^as cast for his life. 

Nodiing seems clearer, if we compare Admiral Bjng^s con* 
duct, A. D. 1755, with that of Blake, Vernon, or any of our 
truly brave commanders, than that he deservedly suffered the 
punishment due to cowardice. Yet we find several of the offi- 
cers, who could not decently avoid condemning him, afterwards 
pretending great uneasiness about his fate, and desiring to disclose 
their reasons for passing the sentence of deadi on him, which 
would discover, they said, such circumstances as might, perhaps, 
shew the s^i'tence to have been improper .f The king respited 
Byng: and a motion was made for bringing in a bill for re- 
leasing the officers from the obligation of secrecy ; but the loMs 
wisely rejected it, approving the old rule. Hang well and paj 
well, and you shall be well served. 

We punish many very atrocious crimes too slightly, as well as 
several inconsiderable crimes too severely. Perjury in England 
is only the pillory. Among the Russians, it is punished widi 
severe whipping, and banishment.;): 

A bill was brought m, A. D 1694, to make perjury felony* 
Thrown out. Several lords, protest, because there was great 
need of a severer punishment for perjury .§ 

Our laws are too gentle to perjury ; to adultery ; to the se- 
duction of modest women ; to insolvency occasioned by over- 


* Hist, own Times, 1. 470. 
t ^Im. Deb. Com. v. f 04. 
t Mod. tJniv. Hist. xxxr. tS4. 
$ Deb. Peen, 1. 434. * 
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trading or extravagance; to idleness id the lower people; fo 
bribery and corruption; to en^ossing and monopolizing the 
necessaries of life ; to giving and accepting challenges ; to mur- 
ders with aggravations of cruelty, &c. 

Preventive wisdom suggests the necessity, 1. Of an incor- 
rupt legislature. 2. , Of clear and sitnple laws, digested in a 
short code. 5. Of the certainty of punishment in case of trans- 
gressions. Pardpns, even from the Throne, are of doubtful 
consequence. They invite offenders, especially persons of rank ; 
for they trust they shall always have interest to obtain their par- 
don. Laws ought to be so just and so mild, that they may be 
put in execution, which would supersede the use of the royal 
prerogative, and save the king the trouble of much solicitation 
and reflection when he refuses. 4. Of liberty. A slave 4ias no 
veperation for his country or its laws. His country does nothing 
fpr him, that may allure him to obedience : freemen have a 
hand in making the laws, and therefore may be supposed to' be 
prejudiced in their favour. Men naturally oppose laws made by 
those who assume an unjustifiable authority over them. 5. Of 
sound education, useful public instruction, and a free press, with 
whatever else tends to spread light and knowledge among the 
people. A savage or uncultivated people are only obedient as 
far as fear carries them. Knowledge enlarges the mind, and leads 
it to the love of order and regularity. Education furnishes the 
mind with what takes it off from the Sordid pursuit of riches, 
power, and sensual pleasure. 6. Of rewards rather honorary 
than pecuniary.' 7. Of associations, as that in Poland called the 
commonwealth of Babina ; which consisted of all the most con- 
siderable people of the country, who met frpm time to time to 
inquire into the general behaviour of the people, and promoted 
good behaviour by their countenance aiid other invitations *; dis- 
couraging the contrary by general disgrace. But indeefl^ we need 
go no farther than our own wise and judicious Quakers ; who 
do more by their manner of educating their youth, and their 
treatment of them in consequence of tlieir behaviour, than all 
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kii^ of Europe with their laws and sanctioiu piled on' one ano- 
dier to the heq^ht of niountauis. 
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We may admits not without grounds, that the distinction be- 
twixt punishment and correction, the end of the former being to 
prevent the spreading of wickedness by warning and deterring 
others from it, and of die latter, to amend those to whom it 
is applied, is founded on the weakness of mortal rulers, and 
not applicable to God. Mortal rulers are not always able to 
punish in such a manner as to amend those on whom they inflict 
punishment. They cannot in the same action consult the private 
advantage of the individual, and the public benefit of the whole, ^ 
so that they are obliged to distinguish the two, and, for the 
general goY)d, sacrifice the less tb the greater. Both these ends, 
indeed, may be compatible widi each other. We may so punish, 
that the punishment may be a mean of reclaiming the punished, 
and at the same time prevent the spreading of vice by serving as 
a warning to others. Thus when we distinguish punishments 
from correction, this distinction will only hold, it appears, while 
we speak of human correction and punishment : since the dis- 
tinction arises not from the nature of things themselves but from 
the weakness of mankind. Even amongst men, a sovereign 
would unquestionably be deemed good, wise, and just, who 
knew how to punish so as not only to prevent transgressions, 
binder the spreading of vice, and Inaintain order, peace, and 
security throughout his dominions, but likewise to amend the 
criminal himself, and render him an instrument of his own hap- 
piness, and an useful member of society, by the same punish- 
ment that served as a warning to others. But if tUs cannot 
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be done, and the sovereigtiy by shewing kindneM to a nngle 
criminal^ must do an injury to the whole connnunityy in pre* 
ferring the less to the greater good, being unable, from his li- 
mited power, to prevent the extension of vice, but by the sacrifice 
of the guilty ; the idea of the justice of punishing, aa^i virtue .in 
the sovereign, originates in a want of power ; a justice, which, 
though beneficial to the whole, is a hardship to the party that 

■ 

suffers, and consequently not so perfect and good as it would be, 
were it at the same time beneficial to society and to the offender. 
Let it not be supposed, that this inability to Correct in every 
case of punishment b so universal as to extend to God : it is 
proper to man alone, "and proceeds from the following causes. 
We have not time, space, and means sufficient so mukifiiriousfy 
to diversify our corrections, as to place the offender in as maiqr 
various unpleasing situations as are requisite ultimately to bring 
him to a serious reflection on his real good and permanent atteiK 
tion to it. We cannot render his punishment so intense as to 
make the desired impression upon him, without its becomn^ 
&tal. Finally, too, we are persuaded, that certain offenders, 
particularly dangerous ones, must be punished with deatii, if 
we seek the security of society. Would slighter punishmenta 
serve in such cases, punishments that would not destroy thiB 
transgressor, but preserve him an useful member of society, no 
rational or well-minded n^an would justify capital punishments, 
but hold them equally pernicious and detestable. We may even 
hope, that, when the benevolent and more enlightened eye of 
philosophy shall have inspected that important part of legislation, 
the distribution of punishments, this will become less and less 
destructive, without being less'efiScacious, and be gradually con- 
verted into correction of offenders. 

N9te$ m Smiley f ^nfp 494. 
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Tub fourth of the second table is, that we shall not steal. 
And if that kind of violent robbery had been used in Mose$^ time^ 
which many ruffians practise now a-days in Ei^land, and to the 
dishonour of our nation more in England, than in any region of 
the world among Christians ; out of doubt, he would have cen- 
sured them by death, and not by restitution, though quadruple. 
For I speak not of die poor and miserable souls, whom hunger 
and extreme necessity enforceth, but of those deteste^d thieves, 
who to maintain themselves lord-like, assault, rob, and wound 
the merchant, artificer, and labouring man ; or break by violence 
into other men's houses, and spend in bravery, drunkenness, and 
upon harlots, in one day, what other men sometimes have 
laboured for all their lives: impoverishing whole families, and 
taking the bread and food from the mouths of their children. 
And that this commandment might easily be observed, it would 
soon appear, if princes would resolve but for a few years to 
pardon none. For, it is the hope of life, and the argument of 
sparing the first offence, that encourageth these hell-hounds. 
And if every man presume to be pardoned once, there is no 
state of common-wealth, but these men would in a short time 
impoverish or destroy it. 


Now concerning the politic laws, given by Moses to the 
aation of the Israehtes, whether they ought to be a president, 
from which no civil institution of other people should presume 
to digress, I will not presume to determine, but leave it 
as a question for such men to decide, whose professions give 
them greater ability. Thus much I may be bold to affirm, 
That we ought not to seem wiser than God himself, who hath 
tpld us that there are no laws so jrighteous, as those which it 
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pleased him to give to his elect people to be governed by. True 
it isy that all nations have their several qualities, wherein they 
differ even from their next borderers, no less than in their pe- 
culiar languages ; which disagreeable conditions to govern aptly, 
one and the same law very hardly were able. The Roman civil 
laws did indeed contain in order a great part of the then known 
world, without any very notable inconvenience, after such time 
as it was once received and become familiar : yet was not the 
administration of it alike in all parts, but yielded much unto 
the natural customs of the sundry people, which it governed. 
For whether it be through a long continued persuasion; or (as 
astrologers more willingly grant) some influence of the heavens ; 
or peradventure some temper of the soil and climate, affordii^ 
matter of provocation to vice (as plenty, made' the Sybarites 
luxurious; want and opportunity to steal, make the Arabians 
to be tbieves) very hard were it to forbid by law an offence so 
common with any^ people, as it wanted a name, whereby be 
distinguished from just and honest. By such rigour was the 
kingdom of Congo unhappily diverted from the Christian reli- 
gion, which it willingly at the first embraced, but after with 
great fury rejected, because plurality of wives was desired unto 
them, I know not how necessarily, but more contentiously than 
seasonably. , In such cases, methinks, it were not amiss tA con- 
sider that the high God himself permitted some things to the 
Israelites, rather in regard to their natural disposition (for they 
were hard-hearted) than because they were consonant unto the 
ancient rules of the first perfection. So, even where the general 
nature of man doth condemn (as many things it doth) for wicked 
and unjust; there may the law, given by Moses, worthily be 
deemed the most exact reformer of the evil, which forccth man as 
near as may be, to the will and pleasure of his maker. But when 
nature or custom hath entertained a vicious, yet not intolerable 
habit, with so long and so public approbation^ that the virtue 
opposing it would seem as uncouth, as it were to walk naked in 
England, or to wear the English fashion of apparel in Tui-key : 
there may a wise and upright law-giver, vrithbut presumption 
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omit somewhat that die rigour of Moses his law required; even 
as the good king Heaekiah did^ in a matter merely ecclesiastical, 
and therefore the less capable of dbpensation, praying for the 
people; the good Lord be merciful unto him that prepareth his 
whole heart to seek jthe Lord God, the God of his fathers, 
though he be not cleansed according to the purification of the 
sanctuary : which prayer the Lord heard and granted. 


To this effect it is well observed by Master Doctor Willet, 
that the moral judicals of Moses do partly bind, and partly are 
let free. They do not hold affirmatively that we are tied to the 
same severity of punishment now, which was inflicted then; 
but negatively they do hold, that now the pimishment of death 
should not be adjudged, where sentence of death is not given by 
Moses : Christian magistrates ruling under Christ the Prince of 
Peace, that is, of clemency and mercy, may abate of the se- 
verity of Moses' law, and mitigate the punishment of death, but 
theyvCannpt add unto it to make the burden more heavy : for to 
show more r^our than Moses, becometh not the gospel. 

U fVsHd, chap* sir. S. 16. 
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1%e lenity of our laws in capital cases ; our compassion for 
convicted criminals; even the general humanity of our highway- 
men and robbers, compared with those of other countries ; these 
are concurrent proofs that the spirit of humanity is natural to our 

nation. 

» 

The many noble foundations for the relief of the miserable and 
the friendless ; tbje large annual supplies from voluntary charities 
to these foundations; the frequent and generous assistance given 
to the unfortunate, who cannot be admitted into these founda* 
tions j all these are such indisputable proofs of a national huma- 
nity^ asN it were the highest injustice not to acknowledge and 
applaud 

This remark is not to be limited to the middle ranks, Jike that 
upon the spirit of liberty. For td do justice to the higher ranks 
of this kingdom, it may be maintained, that, in point 9f humanity, 
they have not their equals upon earth. 


BROWN. 


On the spirit of humanity of the English nation. 

Let us now trace the spirit of liberty through such of its effects, 
as are not yet destroyed by opposite principles and manners. 

The first that occurs is humanity. By this, is not meant the 
smoodiness and refined polish of external manners, by which the i 
present age affects to be distinguished : for this, it b apprehended, ' 
will belong to another class. By humanity, therefore, is meant 
** that pity for distresss, that moderation in limiting pumshments 
'' by their proper ends and measures, 1i)y which this nation hath 

always been distinguished. 


BROWN* H9 

It may seem improbable^ or perhaps incredible^ .that such a 
spirit of humanity should remain in those ranks among whom the 
spirit of liberty b weakened or extinct. Yet the fact is indispu- 
table. I could point out a certain transaction^ which passed last 
year in two great assemblies, in regard to a marriage settlement^ 
which, if examined to the bottom, would be an incontestible' 
proof of what is here advanced: in which, for the sake of making 
two individuals' happy, a step was.ts^en, at which our more rigo- 
rous forefathers would have started, as subversive of all law, 
policy, and freedom. But I forbear. 

• 

However, thus much in general may be affirmed without of- 
fence, that humanity neither improved nor controuled, is always 
defective and partial ; and may be very dangerous in its effects. 
When once the leading measures of a kingdom are drawn from a 
regard to individtuils, rather than the public state, it is certain 
that '^ the pillars of that state are shaken." ^ 

Let us now consider, whence this spirit of humanity may arise, 
and how it comes to be continued among a people of such a com- 
plexion. One cause seems to be the- excellence of bur religion y 
which although thrown off and despised by the fashionable world 
in their maturity of age ; yet having tinctured the infant mind^ 
, leaves. it's salutary effects behind it, in spite of every acquired ill 
habit. That the mode of Christianity established in this king- 
dom is at least inferior to none, seems evident from this one cir- 
cumstance, that '^ every other religious sect esteems and loves it 
" next io their own.* 

The lenity of our laws is another preservative of the national 
humanity. Indeed they are drawn in great part from the same 
pure fountain of truth with our religion ; and therefore may well 
be expected, in great part, to produce the same happy effect. 

The spirit of liberty is, but that of humanity is not natural to 
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our nation. The proof lies in the history of the country ; which 
tells us, that in ancient times, before Chmtiamty came among 
us, though the spirit of liberty was strong, yet the rulii^ character 
of the nation was barbarous and inhuman. This may serve as an 
ad£tional proof, that our present humanity ariseth frpm the 
causes assigned. 


HOWARD ON PRISONS. SCOTLAND, p. 195. 


Pebjurt is not frequent in Scotland. The oath, and the form 
of administering it, are very solemn. The witness holding up 
his right hand, repeats the following words after the judge : — 
** By God himself, and as you shall answer to God at the great 
day of judgment, you shall declare the truth, and nothing but 
the truth, in so far as you know, or shall be asked atyou.** — The 
depositions are read over by the clerk/ and signed by the witnesses' 
and the judge. — It is enacted by the 20th of Geo. II. that ^' the 
circuit-courts shall be regularly held twice in every year, within 
that part of Great Britain, called Scotland, and the judges thereof 
shall contmue by the space of six days at least, at each town or 
place where the circuit*courts shall be held, for the dispatch of 
busbess.'^ 

- There are in Scotland but few prisoners ; this is partly owing 
to the shame and disgrace annexed to imprisonment; partly to 
the solemn manner in which oaths are administered, and trials 
and executions conducted; and partly to the general Sobriety of 
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maimers produced by tlie care which parents and ministers take 
to instruct the rising generation. * 

I am indebted to jindrefip CrosbiCf Esquire, for an accoiint, ' 
from the clerk of the justiciary, of the executions from Janizary 
1768, to May 1782, which shall be inserted in a table at the 
end of the book ; from which it will appear, that, in thirteen 
years and a half, there have been only fifty-four executed, and 
twenty-two pardoned. 


INTRODUCTION TO HUMFS COMMENTARIES 
ON THE LAW OF SCOTLAND, p. 42. 

That the law of England respecting crimes is a liberal and 
enlightened system, (having gradually ripened, by the experrence 
of ages, among a people who well understand the nature of a 
rational and moderate freedom) ; and that as such, — as a body of 
written wisdom, — it is entitled to deference, and may vrith pro- 
priety be quoted in those matters which our own customs or 
statutes have not settied : — All this, what reasonable person will 
dispute i Farther, I will readily admit, that in many things our 
practice has not yet attained to the same maturity and consistency 


* It is provided by statute in thenxth fCMim qf King WiUiam*s first parUa' 
menif 1696» chap. %6. <' That there be a school settled and established, and a 
schoolmaster appointed in every parish/' in Scotland; and the prMyteiy has 
the snperintendance of the ezecntion of this act, which has been carefbUy 
attended to. Maoy schools are also settled by donations and legacies, and by 
the Society for propagating Christian Knowledge ; so that no parish is without a 
school, and in some there are four or five. In the southern parts of Scotland 
it b very rare that you meet with any person that cannot both read and write* 
at IS scandalous tor any person not to be pofseasecl of a Bible, whiGh if always 
read in the parochial schools. 
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m our mgktr Idngdom : tlmt offencw art not vedueed, tliroii|^Kmty 
in their description and several divisioiis, to the same orderly and 
systematic shape ; and that we have «tiU to settle many points of 
our fom of process, whidi have long ceased to be the subject of 
controversy in the Englidi courts, fiut of all this, how trae 
soever, I have only to observie, that how diould we expect to find 
die case odierwise, in comparing our law with that of a country, 
where, from ^the much greater number of dissolute and profligate 
people, and from the greater progress of every refinement, and 
of every sort of corruption, crimes are both more frequent, and 
far more various in their nature, than among ourselyes ; so that 
through the greater number of trials, and the repeated application 
to every sort of offence, their law forms a more complete system, 
and extends ks rules, dcawn from actual decisions, to a greater 
number of questions. But will it therefore be 9aid, that^ purely 
by way of &]i^ things, it would be right to extend the whole of 
this enormous code to Scotland, where the same evils are not 
yet known, and die saone questions have pot yet occurred? 
(^, on 4fae oAer hand, is it to j>e <)pncetved, that these 
wotfid be good 'sense or propriety in adopting this or t'other 
wrticle of die En^sh practice, without regard had to its 
smtaUeness «r inalogy, either to onr general qrsleai, 4Mr to the 
circumstances of the dqmrtment of practice on which it k to 
be engrafted? Snrelyit is a short-ts^hted and narrow wisdom 
which dius takes up the several points of practice separately and 
by themselves ; when nottdag is more certain, than that every 
one part has more or less relation to another ; and that many 
things, which, considered singly, may seem, to be too rigorous, 
or too indulgent, are, however, when examined as parts of one 
whole, found to be neither way excet|9sive, but altOgedler suitable 
and pr(^r ; being coupled •to other provisions of an opposilie 
tendency, which serve to counteract them, and to hindar (he «vil 
that might otherwise ensue. Now, if this be true of the differ- 
ent parts of any one system of law, it oqght to teach us the 
greatest diffidence and^ caution in eomparing the kiws of JiS&peat 
countries, even when both are fully known to us; 2Uid mueh 
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more, (as m our cute), ^vbesa our acqutwitiacf wiA one 6t ihitm 
U so imperfect. 

Among many instances that might be ^ven, I shall mention 
but one, pf this fancied excellence of die law of England 
being in a great measure a delusion, which ha« /sprung from 
the looking to only one rule in the criminal process, without at* 
tending to. the others. What I allude to, is the complaint which 
we often hear, of the want of our peremptory challenge of the 
jurors. 

Some obseroatiom.foUow upon tkU street. 

Another topic, on which also it is not uncommon tx> hear 
encomiums passed at our own expense, h the greats humanity 
of the English practice, which requires the unanimity of tha 
tivelve jurors in their verdict 

There are s&me observaiwm, upon thii mAjeet* 

Theae observations respect the comparison of our criminal law 
with that of England, in the important matter of tbe form of trial; 
and as far as concerns tbe secunly of innocence, it does not 9p^ 
pear that there is any disadvantage on our side. 

I think it may also be doubte<i^ whether the complaint is better 
founded respecting that part of our system, which lodges the 
power of prosecution with a public officer, the Lord Advocate | 
by whom it is exercised according to his own judgment and dis- 
cretion. For what are the evils which have been found in prac* 
tice to attend this plan of accusation i Or is it not rather certain, 
that to this very course of proceedingj which places the entire re- 
aponsibility for all prosecutions with one individual of high rank 
and reputa^tion, (who, therefore, on his account will be cautious and 
reserved in the exercise of his own powers), we owe the singular 
and constant moderation which has prevailed, time out of mind, 
in the administratioa of ibis part of public jivntice^. Certainly, it 
cannot be disputed, that by thb contrivance, the prosecutor is 
most effectually removed from the contagion of that popular pre- 
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judice, either for or against the accused, which is apt to arise in 
any case of an extraordinary or interesting nature. .And with 
respect to the risk of the influence of .the crown; it is true, that 
in an arbitrary government, where the whole frame and order of 
things tends to make the favour of the Sovereign the chief object 
of r^ard, and the sole means of preferment, such an institution 
might be made an engine of injustice* But there is no inference 
from thente to the situation of things in this country; where 
such b die care of freedom, the love of justice, and such the 
high influence of the popular part of the constitution, that any 
person holding the office of Lord Advocate who should strain his 
powers, or pervert them to opj^ressive purposes, would injure 
alike his own reputation and fortune, and the services of the 
Crown. And as, on the one hand, die inhabitants of Scotland 
have nothing to fear, and in trudi have never sufiered, (since die 
revolution at least), from the privileges of this office ; so, on the 
other it is impossible to deny the h^ and extensive benefits which 
attend it, in maintaining the police of the country, and securing 
the prosecution of every criminal whose case requires it, without 
any trouble, or a shilling even of expense to the party injured* 
In that respect die rule of the English system, which in ordinary 
cases commits the prosecution only to that party, and lays on 
him die whole care and expense of obtaining a conviction, seems 
at least, (and, if I have not been misinformed, this is feft dnd 
complained of in dieir practice), to be less advantageously con- 
trived for repressing the growth of crimes. 

In regard to another important point, die determining of die 
proper punish^ient of a crime when proved. I know some have 
imagined that the law of England, which fixes die matter by the 
precise letter of a statute, is preferable to ours, which in a great 
number of instances, leaves it to the discretion of the judge. Yet 
it is to this part of our system, that we are perhaps chiefly in- 
debted for the gentleness of our punishments ; which, compared 
with those used for the isame ofiences by other nations, is, gene^ 
rally speaking, most eminent ; but which, nevertheless, Yfe have 
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hklierto fovaad sufEdent to maintaiii a gisei^ degree of good 
order and peace^ than exists in any other country so far advanced 
as this in the arts and refinements of life, and consequently so 
much exposed to the vices which attend them. 

That our law is more rigorous than that of England in r^ard 
to certain articles, where, uidiappily, there has of late been so 
much occasion to compare the two ; this I feel as little inclina- 
tion as power to dispute. Our ancient statutes animadverted with 
severity on those o£Fences, which the factious and unruly temper 
of the inhabitants of this countiy made it indispensable to repress. 
And although it might have been expected, that in so long a 
period of increasing prosperity, and of mild and equitable govern- 
ment, as has elapsed since the latest of these laws, this vice of 
our disposition might in some measure have been corrected ; yet 
have we, inr the events of our own day, seen too much reason to 
commend in this particular the vnsdom of our legislature, and to 
be thankful for the powers which they have bestowed upon our 
courts. 

/ 

But explain this instance any way) it never will decide the 
question as to the general temper of our law; of which if any 
•one wbhes to form a just- opinion, let him attend to the incon- ., 
siderable number of lives which iall a forfeit to its rules. I am 
certain that I am within the truth, when I mention, that on an 
averagte of thirty years preceding the year 1797, the execution^ 
for alt Scotland have not exceeded six in a year. For a period of 
fifteen years, precedii^ the 1st May 178^, the number of per- 
sons who suffered death at Edinburgh, (where by far the greater 
number of capital trials take place), amounted only to twenty- 
three; that is, in every two years only three persons suffered 
death. And as to the inferior punishments, I have it from good 
authority, that one quarter sessions for the single town of Man- 
chester, have sent more felons to the plantations than all the 
Scotch judges do for ordinary in a twelvemonth. Near thuty 
years ago, when Judge Blackstone first published his commen-^ 
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tsri«fty Aat ftutfior remarked, ^mA expressed hk regret, tint tb^ra 
were then no fewer Aan one hundred and siity offisnces, wUdi 
had been declared bj -act of parliament to be felomes widiovt 
. benefit of clergy. At the largest' allowance^ and taking in all 
that are provided for at common law, as well as by statute, (of 
which last a great proportion have long been completely obsolete,) 
our list of capital crimes does not amount to more than a fourdi 
part of that number. Such is die law, which, by ill informed 
persons, is reproached as sanguinary and tyrannical in comparison 
of others ; and such the means, by which upwards of a million 
and a half of people are secured in the enjoyment of all the be- 
nefits of the most improved society. 

I repeat it, therefore, without fear of contradiction, that gene- 
itdly speakii^, and with a view to the ordinary course of vulgar 
practice, (for by this the question must be decided), oar custom 
of puiiishment is eminently gentle ; and woald be ill exchanged, 
for the oflenders at least, and indeed I think for the counti^ at 
large, against a numerous Ibt of special and statutory rules. For 
plaui it is, that if ever we come to establish any such positive 
code, tbe punishments must needs be stated fiigh ; because the 
judge could in no case go beyond them, and not only the young, 
« but the more experienced offender must be corrected. Whereat, 
by our custom, as it now is, that object is folly accomplished ; 
and strict Regard is at die same time paid, (which^ wherever it »» 
practicable, is surely desirable) to the peculiar and equitable cir^ 
cumstance of each case, as it occurs. Take, for instance, the crime 
of theft. If a statute were now to be passed, fixii^ the pains of 
the several degrees of that ofience ; is it to be doubted that die 
stealing of a horse, or an ox, or of goodsio the value of ten pounds, 
or evetk of five pounds, must be rated in die scale as a ca|»tai 
crime; and the judge be necessitated to pass sentence of death 
upon every one who shall be convicted to that extent. Bat, 
owing to the discretion which in this respecf has been reposed 
with our judges, how frequently doeiSt it happen, that, by reason 
of yoiith, or weakness of intellect, or because instigated by some 
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' old tnuugressory or for oth«r the like favourable drcmnstances in 
tbe case, offenders of this dagree escape with some inferior cor- 
reotion i Thus, though at 'first sight it may seem paradoxical to 
aUege, that there is any advantage in havii^ the punisfament ef 
crimes discretionary ; yet certain it is^ that the operation of this 

' state of things, in our practice^ ,has not been against the pannel, 
but highly in his favour. 

And here, let me observe, that to this very excellence (so much 
extolled), of the definite pains of all crimes in England, is owi^g 
the infinite number of pardons, and commutations of punishment; 
which are there found indispensable to the administration of cri« 
mioal justice ; and which, compared with those that occur in 
otnr practice, are in the proportion of at least ten to one* A 
difference, which, considered in any point of view, and ea^iecial^ 
with respect to its influence in the important article of the pre- 
vention of crimes, certainty will not be thotig}it to be to our disad* 
vantage. 

Another point in which the custom of the two countries re* 
maffkaUy differs, is with respect to the panishment of new crimes 
or modes of tranqpression. It seems to be held in England that 
no court has power to take cogiiizaace of any new offence, al<* 
though highly pernicious, and approaching very nearly to others 
which have been prohibited, until some statute has declared it to 
be a crime, and assigned apunishment. With us the maxba la 
directly the reverse^ dwt the supreme criminal court have an in- 
herent power as such, competently to punish, (with the exce^ 
tion of life and limb), every act which is obviously of a criminal 
natore; though it be such which in time past has never been the 
subject of prosecution. And certainly this course is at least 
attended widi two advantageau To the public it is thus far bene- 
ficial, that the evil is repressed in its beginnings, a^d more effec- 
tually than it ever can be by any statute. Because att statutes 
are liable to be partial and defective in their descriptioR of new 
offenoes^ and thus the truugnassor finds the m^uis of duding tbe 
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sanction ; and the law itsdf falls into contempt. But it is also a 
merciful course to the offender ; because the crime being cen- 
auKd on its first api>e«raiice, and before it has become flagrant 
or alarming to the community, i$ restrained at that season by far 
milder correctives than are afterwards necessary to be applied to 
it^ when the growing evil has come to require the pass- 
ing of an express law in that behalf. Thus, in England, the 
sending of incendiary or threatening letters is punished with 
death, in virtue of certain statutes, which passed at a time when 
this sort of wickedness prevailed. But bur judges punished the 
first, offender of this sort, (whose trial was within these fifty years), 
with transportation ; and it has never been found necessary to 
seek authority for any higher or more rigorous ju^ment. The 
same is true with respect to the corruption or alteration of bills, 
promissory notes, and the like, to the prejudice of the acceptor ; 
which by certain statutes is felony without benefit of cleigy in 
England, and is punishable with us at conunon law, with trans- 
portation. Many other examples might be given. In short, if 
things are to be judged of upon the testimony of experience, and 
not according to the fedlacious conjectures of human wisdom 
before the event ; the inhabitants of Scotland have no reason to 
eiivy the condition, with respect to the administration of criminal 
justice, of any other part of Europe. 

While I express myself in these terms, let me not be thfHight 
to intend passing a censure on the practice of England, as impo- 
litic or cruel, in rearing up so great a mass of penal statutes upon 
special transgressions. I have no doubt that their practice is 
good, and I will presume of the wisdom of their legislature that 
it is necessary, in their state of wealth, society, and manners. I 
only mean to say, that ours is, in all probability, at least as well 
^idapted to our own situation in those respects. 

r 

Let me add, that while I ^us disclaim that superstitious ad- 
miration of the English law which prevails among some persons, 
and especially, like otheir superstitions^ among &e ignorant; and 
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which wo)ild set up that system a^ a standard of perfection, after 
the likeness vhereo^ we are to reform and new model our own; 
yet on a proper occasion, and for r proper purpose, I have been 
ready to avail myself of the important assistance .which its doc- 
trines may often afford me. I have already said, that as a great 
body of written and practical reason, and recommended by die 
example of a free and enlightened people, it has every where, 
and certainly in our country more than elsewhere, (because the 
/ fonn of our government, and the general spirit of our jurii^ru- 
dence are the same with that of England) a strong claim to defe- 
rence and r^ard. In matters, therefore, which depend on 
the common feelings of equity and right, and are not determined 
otherwise by our municipal custom, nor are anywise involved in 
it, I have made liberal use of the sentiments, and sometimes even 
of the words of the English vniters on law : an obligation, which, 
as their works cannot properly be quoted as authorities in a book 
of Scots law, I beg leave in this place, once for all, to ac* 
knowledge. 


DR. CURRIE. 

A SLIGHT acquaintance with the peasantry of Scothmd, will 
serve to convince an unprejudiced observer that they possess a 
degree of mtelligence not generally found amoi^ the same class 
of men in the other countries of Europe. . In the very humblest 
condition .of the Scottish peasants every one can read, and most 
persons are^ more or less skilled in writii^ and arithmetic ; and 
under the diq;uise of their uncouth appearance, and of their pecu- 
liar manners and dialect, a stranger will discover diat they possess 
a curiosity, and have obtained a d^ee of information correspond* 
vag to these acquirements. 

These advanti^es they owe to the legal provision made by the 
parliament of Scotland in 1646, for the establishment of a school 
in every parish throughout the kingdom, for the express purpose 
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of educating die poor ; a la^ . v /p compatiaon 

with any act of legislation to be fot / Hs of histoiy^ 

whether We consider the wisdom of Ae Sum k, the simpli^ 

city of the means employed, or the provisions made to render 
these means effectual to their purpose. Thb excellent statute 
was repealed on the accession of Charles 11. in 1 660, tc^edier 
with all the other laws passed diuing the commonwealth, as not 
being sanctioned by the royal assent. It slept during the reigns of 
Charles and James, but was re-enacted precisely in the same 
terms, by the Scottish Parliament, after die Revolution in 1696; 
and this is the last provision on the' subject. Its effect on die 
national character may be considered to have commenced about 
die period of the Union, and doubtless it eo-op«ated with the 
peace and security arising from diat happy event, in producing 
the extraordinary chaise in fevour of industry and good morals, 
which the character of the common people of Scotlimd has since 
mideigone. 

f 

The church establishment of Scodand happily coincides with 

die institution just mentiohed, which may be caUed its school 
establishment. The clergyman being every where resident in his 
particular parish, becomes the natural patron and superintendant 
of the parish school, aiid is enabled in various ways to promote 
the comfort of the teacher, and the proficiency of die scholars* 
The teacher himself is often a candidate^for holy orders, who, 
daring the long course of study and probation required in die Scot-* 
tish church, renders the time which can be spared from his pro- 
fessional studies, useful to others fis well as to himself, by assom-. 
ing the respectable character of ia Bchool-master. It is common 
for the established schools eVep in die country parishes of Scot- 
land, to en]oy the means of classical instruction, and many of 
the farmers, and some even of die cottagers, submit to much pri- 
vation, that they may obtain for one of their sons at least, the 
precarious advantage of a learned education.^ 

* Prefatory remarks to the life of Robert Bams, p. 3« v. l« 
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The importance of the national establishment of parish schools 
IB Scotland will justify a short account of the legislative pro|yi- 
sionis respecting it^ especially as the subject has escaped the 
notice of all the historians. 

By an act of the king (James VI.) and privy council of the 
10th of December^ 1616, it was recommended to the bishops to 
deal and travel with the heritors (landed proprietors) and inhabi- 
tants of the several parishes in^ their respective dioceses, towards 
the fixing upon '' some certain, solid, and sure course,'' for set- 
tling and entertaining a school in each parish. This was ratified 
by a statute of Charies L (the act 1633, chap. 5.) which em-, 
powered the bishop, wilh (he consent of the heritors of a parish, 
or, of a majority of the inhabitants, if the heritors refused to 
attend the meeting, to assess every plough of land (that is, every 
farm in proportion to the number of ploughs upon it) with a cer- 
tain sum for establbhing a school. This was an ineffectual pro- 
vision, as depending on the consent and pleasure of the heritor^ 
and inhal&itants. Therefore a new order of things was introduced 
by Stat. 1646, chap 17, which obliges the heritors and minister 
df each parish to meet and assess the several heritors witii die 
requisite sum for building a school-house, and to elect a school* 
master, and modify a salaiy for him in all time to come. The 
salary is ordered not to be under one hundred^ nor above two . 
hmddred merks, that is, in our present steriing money, not under 
£5. 11$. lid* nor above <£ll. 2s. 3(2. and the assessment is to 
be laid on the land in the same proportion as it is rated for the 
support of the clergy, and as it regulates ihe payment of the 
land-tax. But in case ihe heritors of an^ parish, or the majority 
of Ihem. shotdd fail to discharge this duly, then the persons 
forming what is csdled the Committee of Supply of the county, 
(consisting of the principal landholders) or any Jive of them^ are 
anthorized by the statute to impose die assessment instead of tiiem, 
on die representation of the presbytery in which the parish is situ- 
ated. To secure ihe choice of a proper teacher, the ri^t of elec- 
tion of tiie heritors, by a statute passed in 1§^, chap. £2, is made 

K 2 
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subject to tlie review and controul of the presbyte ryof the 
who have the examinatioii of the person proposed committed to 
them, both as to Us qualifications as a teacher, and as to his 
proper deportment in the office when settled in it. The election 
of the heritors is therefore only a presentment of a person for the 
approbation of the presbytery, who, if they find him unfit, may 
declare his incapacity, and thus oblige them to elect anew. So 
far is stated on unquestionable authority. 

The legal salary of the schoolmaster was not inconsiderable at 
&e time it was fixed, but by the decrease in the value of money, 
it is now certainly inadequate to its object ; and it is piainful to 
observe, that the landholders of Scotland resisted the humble 
apjdication of the schoolmasters to the legislature for- its increase, 
a few years ago. The number of parishes in Scotland is 877; 
and if we allow the salary of a schoolmaster in each to be,, on an 
average, seven pounds sterling, the amount of the legal provision 
will be £6lS9, sterling. If we suppose the wages paid by the 
scholars to amount to twice this sum, which is probably beyond 
die truth, the total of the expenses among 1,526,492 persons, 
(the whole population of Scotland) of this most important esta- 
blishment, will be <£ 18,4 17* But on this, as well as on other 
subjects respecting Scotland, accurate information may .soon be 
expected from Sir John Sinclair's analysis of his statistics, which 
will complete the immortal monument he has reared to his pa- 
tribtism. 

• ' 4.1.. 

The benefit arising in Scotland from the instruction of the poor 
was soon feit; and by an act of the Bridsh Pariiament, 4th 
George I. chap. 6^ it is enacted, '^ that of the monies fumog 
from, the sal<s of the Scottish estates forfeited in the rebellion t>f 
1715, <£2000 sterling shall be converted into a capital stock the 
interest of which shall be laid oij^t in erecting and maintaining 
schools in the Highlands. The society for propagating christian 
knowledge, incorporated in 1709^ have applied a large part of 
their fund for the same purpose. By thejr report> 1st May, 
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1795, die umual sum employed by them in suppordng their 
schools in the H^hlands and islands, was £S9lS,}9s. lOd. in 
which are taught the English haagaage, reading and writing, and 
die principles of religioii. The schook of the society are addi- 
tioiial to the l^al schools, which^ from the great extent of many 
of the Highland parishes, were found insufficient. Besides these 
established schools, the lower classes of people in Scotland, 
where the parishes are large, often combine together and establish 
private schools of their own, at one of which it was that Bums 
received the principal part of his education. So convinced, indeed, 
are the poor people of Scotland, by. experience, of the b^iefit 
of instruction to their children, that though they may oftdi find it 
difficult to feed and clothe them, some kind of school instruction 
diey almost always procure them* 

• / 

I 

The influence of the school-establishment of Scotland on the 
peasantry of that country, seems to have decided by experience a 
question of legislation of the utmost importance, — whether a sysi- 
tern of national instruction . for the poor be favourable to morals 
and good government. In the year l69B, Fletcher of Saltoun 
declared as follows i *^ There are at this day in Scotland, two 
hundred thousand peojrfe begging from door to door. And though 
the number of them be perhaps double to what it was formerly, 
by reason of this present great. distress, (a famine then prevailed) 
yet in all dmea there have been about one hundred thousand of 
those vagabonds, who have lived without any regard or subjection 
either to the laws of the land, or even those of God and nature ; 
fathers incestuously accompanying with their own daughters, the 
son with the mother, and the brother with the sister/^ He goes 
on to say, that no magistrate ever could discover that they had 
ever been baptized, or in what way one in a hundred went out of 
the world. He accuses them ^ guilty of robbery, and some- 
times of murder. ** In years of plenty," says he, '' many thou* 
sands of them meet tc^ether in the mountains, where they feast 
and riot for many days ; and at country weddings, markets, bun- 

m 

ab, and odier public occasions they are to be seen^ both men 
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and wonen, perpetutUy dnnk, euning; blasphcsungy «nd figg- 
ing together/' Thb high oHHMkd. statesman, of whom it 10 said 
by a contemporary, ** that he woold loae hia lifer readily t6 siive 
his cooatij, and would not do a base tUag to serve *it/' thonf^t 
die evil so great, that he proposed aa a remedy the revival of 
domestic shvery, according to the practice of Usadkired fepublies 
in the cksaic ages ! A better remedy has been found, whidi^ in 
(be silent'lapse of a centory has proved effectual. The staitnte of 
1696, ibe noble legacy of the Scottish parliament to their conn* 
try, began soon after diis to operate ; and happily, as the mincb 
of Hbe poor received instruction, the Union q[)ened new chlmneli 
of industry, and new fields of action to their view. 

At the present day there is perhaps no country in Enrope, ui 
which, in proportion to its population, so small a number of 
crimes fall under the chastisement of l)ie criminal law as Scot- 
land. We have the best authority, for asserting, that on an ave- 
rage of thirty years preceding the year 17979 the executions in 
that division of the island did not amount to six annually ; and 
one quarter sessions for the town of Manchester only, has teit, 
•Gcording to Mr. Hume, more felons to the phntatioos, than all 
&e juf^s. of Scotland usually do in the space of a year. It 
might appear invidious to attempt a cidculaticm of the many thou- 
9$sid individuals in Manch^ter and its vicimty, who can neithel' 
read nor write. A majority of those who suffer the punishment of 
deadi for their crimes^ in every partof England, are, it is believed, 
inthismiseraMe state of ignorance ! 

There is now a legal provision for parochial schook, or rather 
for a school in each of the different townships into which the coun- 
try is divided, in several of the northern states of North America. 
They are, however, of recent origin there, excepting in New 
England, where they were established in the last century, pro- 
bably about the same time as in Scotland, and by the same relii- 
gious sect. In the protestant cantons of Switzerland, the pea- 
santry have the advantage of similar schools, though established 
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and endowed in « different manner, lliis is also the case in cer* 
tain districts in Ei^land, particularly in the nordiem parts of 
Yorkshire and of Lancashire, and in die counties of Westmoie- 
land and Cumberland. 

A law providii^ for the instruction of the poor was passed by 
the parliament of Ireland ; but the fund was diverted from its 
purpose, and the' measure was entirely frustrated. Prok pudor! 
the similarity of character between the Swiss. and the Scotch, and 
between the Scotch and the people of New England, can scarcely 
be overlooked. That it arises in a great measure from the simi- 
larity of their institutions for instruction cannot be questioned. It 
is no doubt increased by physical causes. With a superior d^ee 
of instruction, each of these nations possesses a country that mi^ 
be said to be sterile, in the neighbourhood of countries compara-^ 
tively rich. Hence emigrations, and the other effects on conduct 
and character which such circumstances naturally projduce. This 
subject is in a high degree curious. The points of dissimilarity 
between these nations might be traced to their causes abo, and 
the whole investigation would perhaps admit of an approach to 
certainty in our conclusions, to which such inquiries 'seldom lead. 
How much superior in morals, in intellect, and in hap|»neBs, the 
peasantry of those parts of England are who have opportunities of 
instruction, to the same class in other situations, those who inquire 
into the subject will speedily discover, the peasantry of West^ 
moreland, and of the other districts mentioned above, if their 
physical and moral qualities be taken together, are,' in the opinion 
of the editor, superior to the peasantry of any part of the island.* 


I * w 


* Appendix to Vol. I. of the Lit^ of Baberi Burns, ^o. %. note A. p. 34 
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The fottowit^ extract is Jram a note to an Amte Sermon, 
preached at York, in July 1808, by the Rev. Francis 
Wrangham, M.A. F.R.S. of Trinity College Candnidge, 

^' As a farther proof of tbe benefits of early education, Mrs. H. 
More mentioned to me diat, during the numbet of years that the 
' kte Mr. H. Fielding presided in Bow-street, only six Scotchmen 
(as he stated) were ever brought before him. Mr. Fidding used 
to say, that of the persons committed, the greater part were of a 
sister island, where the natural diipositiom of the people are quite 
as goqd; but the system of education is neither so strict, nor so 
generally adopted as in Scotland.'' (Bernard's Reports for bet- 
tering tbe Condition, &c. of the Poor/' III. Introduct. p. 3 1 .) 

Lord Justice Clerk, in a late address to the Lord Provost, and 

\ Magistrates of the city of Glasgow (1808), at the conclucdon of 

the circmt,. took pccasibn to observe on the small number of ^crimi- 

nals and convicts in Scotland, compared with that in England and 

Wales* '' From an official printed list of all the commitments and 

<^ prosecutions for criminal offences in England and Wales, for the 

> 

*' three last years, it appeared, that the least number of commit- 
^' ments. in any of these years was above 4000, and about 3500 
*' vf&ce actually brought to trial; a number he observed (setting 
** aside the two rebellidtis) nearly equal to the whole number which 
<< has occurred in Scotland since the Union. 

^' Supposing this calculation to be accurate," said his Lord- 
ship, '' or in any remote degree accurate, it calls upon us for 
*' very serious reflections, and to consider if we can discover the 
*' causes of this proud inferiority. Allowance must, no doubt, be 
" made for a di£ference, which has always existed in the population 
*^ of the two countries: for it would be unreasonable to suppose 
^* that the number of crimes must not, in a great degree, be in pro- 
'^ portion to the number of people in any two countries. 
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'^ It may be said abo^ that commerce and manufiurtures IiaidTy 
^' existed in this comitry during the earlier period of the last century. 
** True; tnit now at least in those respects, we are treading fast on 
** the heels of England, and yet, dmnk God, the same conse- 
^* quences do not follow. In this very city and district where I now 
** sit,* commerce and manufactures of all kinds have been long in- 
'' troduced to an extent, equal to any place or district of the king- 
'' dom, the capital alone excepted : and yet it was stated by a poli- 
** tical writer, but a few years ago, that one quarter-sessions at 
'' Manchester sends more criminals to transportation, Aan all 
** Scotland in a year. + 

'< We must, therefore, look to other causes for the good* order 
'' and morality of bur people, and I think we have not far to look. 
** In my opinion, that cause is to be found chiefly in our institu- 
^^ tions for THE education of youth, and /or the mainte* 
'^ nance of religion. 

** The institution of parochial schools, in the manner and to 
'' the extent ita which diey are established in Scotland, is, I believe^ 
'^ peculiar to ourselves; and it is an institution, to which, however 
*' simple in its nature, and unobtrusive in its operation, I am per- 
suaded we are chiefly to ascribe the r^ularity of conduct by 
which we are distinguished* The child of the meanest peasan^ 
*^ of the lowest mechanic in thb country, may (and most of them 
" do) receive a virtuous education from their earliest youth. At 
^' our parochial schools, tfaey are not only early initiated in the prin- 
" ciples of our holy religion, and in the soundest doctrines of moral- 
** ity, but most of them receive different degrees of education in 




* At Ihe czecatwn of James Gilchrist at Glasgow, Jnly fo, 1.808, for the 
morder ofhiswife, the immeBse crowds assembled proved the very singular 
rarity, of the melancholy spectacle. ^ To the east, sontfa, and west, as hx 
almost as the eye could reach, the streets and windows were lined ifith all 
ranks and ages.'* 

t Home, in his Coma* on the Lawsof ficotlisd, Introdact p*50. 




158 lAW, OF SCOTLAND. 

/ 

\ 

** ottier retpeeti, which qnaUfy ^iei?i to earn their brmiinJ^t in 

** various wa^; and which, imUp^rnkM even of religmts in^truc' 
tion, by enlarging the understanding necenapbf raises a pum 
in his own eftimatian, and sets him above the mean and dirty 

5' crimes to uMeh the temptations and hardships oftife rn^ht other- 

*^ wise expose him. 

• » 

'' But this is not at). Tbe children of our poor no sooner leave 
'' th^ parochial school, than their inipi:ovement and confinoaation 
** 10 every virtuous ai|d religious principle is taken up by the dei^- 
*^ man of the parish. Here, to be sure, we cannot boast of the same 
<^ superiority over Englfind as in the article of parochial schools, for 
*' England has also the same holy reli^cHi, and a most learned, 
'^ pious, apd respectable body of clergy* But even here, I ^ink, 
<' we have reason to pride ourselves in the comparison. God for- 
'^ bid that I should say, that our clergy, in piety, in learning, and in 
*^ general respectability, are superior to the cleigy of England. I 
'' neither say so, nor do I think so: but this, at least, I may say, 
/' that in every qiiality which can adorn the character of a clergy- 
/' maoji and qualify him-tp be useful to his flock, the clergy of 
^* Scotland never have been surpassed by any order of priesthood 
*^ since the wo^rld begap. 

*^ But where I thin)c our superiority over England in this respect 
<< consiste, is, ths^t holding our form of church-government, our 
*^ mode of worship, the respectability of our cleigy to be respect^ 
'^ ively equal, we have the advantage in this, that every dergymam 
^^ here, must, by the most indispensable provisions <^ the law, reside 
*^ within his own parish, and discharge the duties of his sacred 
** function in person. This must necessarily create a parental 
'^ affection in a minister toward his flock, a respectful attachment 
** in die peo{Me ^ward their minister; which, in the nature of 
^ things, cannot exist where non-residence to any considerable 
degree is indulged to the principal minister, and where frequent 
removab happen among the curates, and of course but a preca- 
(< rious ccvunBctiw can subsist between liiem- and liMsir people. 




WSANQHAM. 139 

^' . BetwiMNi 4;wo orders of deifyi tfrns differeildy conililiitedi h<}w- 
5< 6V«r eiyiiA iflt otber iisqpeeti, it is ooit difficult to tee whidi of 
/' tb^ir Wlipiira are moat likely to be slicceirfiil.'- 

'^ The early establishment of parochial schools, where it has 
<' been usQal for the childr^ even of the poloreat class to receive 
<' instruction at the small expense of one pcaoriiy per week, the ad- 
^' iD<^nitions and periodical visits and examimftion of die clejgy, and 
<' die dia)me and r^Mnoadi attached to those who ate ignorant of 
'^ tbeir catbobism, or cannot rend their bible, have unquestionably 
** laised die character und improved the condition of the bwer 
'^ orders in Seodakid, have arrested die progress of vice and idle* 
^' ness, and hfeive rendered the maintenanoB and raanag^iient of die 
^' poor a comparatively easy task, and a wprk irfireal h^ievolente.'' 

(Crit. Rev. of Rose's Observations on die Podr Laws. 1B05. 
HI. 11.) 

4 

,In the Midland counties of Enghnd, from VJbO-^vn^y were 
executed 1 16 felopft ; in die Norfolk circuit, durii^ die same 
periodi 117: In LpAdon alone, from 174& — 1771 (an equal 
interval) 678, or nearly thirty pdr annum ! In die whole of Seot- 
land, from January 1, 1768— May I, 178fi> 54, or less dnn four 
per annum ! '^ We have die best . authority indeed,'' sajn Di'. 
Currie in die first note of his appendix to Bums' poems, I. 
p, 34$9 ^f for a^s^rtiog that,* on an average of diiiity yeans preced- 
ing^ 17979 die executions in that division of the island did not 
amount to six annud^." The wkdenote indeed for ib historical 
notices, as w^ as for its hmnanity, is peculiarly worth reading. 

I know a great laUr audiori^. Chief Justice Fortescue, kaa 
ass^ed a different cause for what to unsophisticated reason ap- 
pears a disgraceftd superiority of number in the English execu- 
tions. '' More mta are hfltnged in Englonde m one year, dian in 
Frauce in seven, became the English have better hin-tet;^ Ibt 
Scotchmei^ne Uktewise never 4are robv but only commit krcenies !^ 
True. Tktfvtinii^ihtterronrfthlAadw^ 
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This reminds one of th^Preiich jester's mode of disdoskig to hH 
royal master a na^al defeat, in wfaich the sailors in great numbers 
leaped overboard, to avoid the English fire* ** O brave French- 
men !" &c 

And yet I may be told, on the authority of Dr. Colquhoun, 
diat '^ there are 4050 seminaries of education in the metropolis.'^ 
In round numbers. Dr. Johnson always surmised incorrectness : 
but beside that this computation includes the Inns of Court and 
Chancery, the Heralds' and Oresham Colleges, andtheestab- 
Ijahments of WarwickJane and Doctors Commons, 8lc. Sec. not 
aU of them eminentfor the infusion of virtue, the excess of temp- 
tation supplied by the ovetgrown crowds and wealth and luxuiy 
of London, may ftirly justify my protesting against any inference 
from this fact to the discredit of education in general* 

That of persons awaiting the scrutiny, or condemned by the 
justice of the laws, a great plurality cannot even write dieir 
names, - appears from a letter sent by Sir Ridiard Phillips, one 
of the jnpesent sheriflb of London (who has displayed much hu« 
manity and industiy, in making himself acquainted with the feel- 
iq;s and interests of the prisoners under his chai|^) in answer to 
6. Cmnberland, £squire, of Bristol. . 

/ 

^<< The first opportunity which presented i(B^ to me, of 

forming some general omclusionon the subject, was by means of 
a memorial addressed to the sheriffs, signed by 152 of the crimi- 
nab in Newgate. Of these 25 s^ned their own names in a fiedr 
hand, 26 in a' bad and partly illegible hand, and the remainbg 
101 were marksmen (persons who sign with a cross) having never 
learned to write. 

** On another occasion having applied to the various excellent 
institutions which exist in this metropolis for a supply of bibles, 
testaments, and relip^us tracts, to circulate in the various wards, 
and thereby to enaUe crmiinals to take advant^^e of the idle hours 
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spent in a prison : I found^ on Buperintenduig mjself the distri- 
botion of these books, an .ahnost general indifference about the 
receipt of them. On inquiry it appeared, that as few of ^ 
prisoners could read vfiiik facility, and as more than half of them 
could not read at all, a large majority were altogether insensible 
of the uses of such .presents, and were totally ignorant of the 
nature^ object ^ and end of religion itself! ' . . - 

« I have often interrogated a groupe of these persons ia I have 
seen them standing t<^ether in their. yards and wards,. and.I have 
found, generally, that about three in ten unite the quaUfications 
of reading and writing ; and one or two others in every tea are 
able to read, but unable to write/' 
• • ... . . . w. 

Comparing vrith the returns of th$ general popuhtion, made 
under the act.of 1803,^ the average return of prisojliers committed, 
throughout England in.the years 1805 and 1806, I find the pro-^ 
portion of prisoners to the populati<Hi, in all England : : 1 : 1861 
In Middlesex* :: 1 : 690.. 

^ In all'England exclusive of Middlesex : : 1 : ££76 f 
In Yorkshire : : 1 : 3750 

Northumberland : : 1 : 4080 

Durham : : 1 : 57£7 

Westmoreland : : 1 : 6936 

Cumberland : : 1 : 7815 

In all Enghmd exclusive of Middlesex > , , .«-. a. 

-1.U ^u *• J :: 1 : 14861 

and the northern counties ) ^ 


* Bfiddlesex, less than one-tenth of the nation in popnlation, has moire than 
one-fimrth of the nation in population, has more than one-fonrthof the national 
criminab. The connties below the average of aD England, are Essex, Olonces- 
tershire, Kent, JUiddleMv, Hants, Soffolk, Surrey, and Warwickshire: but of 
these Saffi>]k(: : i : 1858) and GloncestershveO: 1 : 1614) very inconsiderably. 

t lliose below the average of all England exchisive of Middlesex, are, in ad- 
dition, Berks, Cheshire, lierts, Norfolk, Notts, and Sussex. 

t Those below the average of aU England, exclusiye of Middlesex and the 
five northern counties, are Sorrey and Warwidc alone* Kent and Hants are 
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Widi the genend fMa of echcitkm in DerbyBhirex 
and Girnwill I profen nytdf ttiiacquiaBted;f . 
thea* pro{>mtion of jwiiowyiB to popdatioB \a,k 

in Derbyshire/ . 

in Corawall : : 
Luicuiure, notwithateiidiDg ita a*«i£M:lorifl«, k| 
very near the geneisl avenge of all Engbiid ) 


1 : 4187 

1 :4£7B 
1 : 1863 


To die ftrther cndSft of Wefltmorhnd I oMgr stote, on the veiy 
retpectaUe aulhoritjof one of &e judges* as mentioned in the ti- 
tk ftigo of this diacoiiney that during nearly die kstlialf centwy, 
not ^oe of iti nelifes has been executed for a crime commtlad 
tnthin its precincts ; the two ooraricts nvfao suffered in it about 
twenty years ago, having been strange pedlars travelliiq; throu^ 
k : that, at a farte aanaa, not one prisoner was ibond in Ap|deby 
gaol ; and thal.scme time ago it was not unusual to permit the 
persons confined in it, of whatever nature were their supposed 
ofiences, to assist in lu^*-makingy &c. without any instance of 
their having Inoken their faith by not returning at die stipulated 
period! 


Teiy near it, ** The peasantry of Wettmoriand, and of the other districts men- 
tioned above (i e. the northeni parts of Yorkshire and of Lanci^phire, and the 
coonty of Cnmberiand) if their physical and morti ^nafities be taken together^ 
are, in the opiaioa of the editor, sqierior to the pe tawtiy .ef any part of the 
land." (Carrie, ib.) 


Sir Alan Cammbre, and Sir Geor^ Wood. 


./ 
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ABOLITION OF THE PUNISHMENT OF DEATH 
FOR PRIVAtELY STEALINGf FROM THE 
PERSON. 

VJUI Eli«. Cap. IV. 

i 

An Jet to take away the Benefit of Clergif from 
certain Offenders for Felomf, 

Where ^ certain kind of evil-disposejd persons, He that taketh 

t'lii •! *• away privily 

commonlj called cut^purses^ or pick-purses, bat in- fiomthePer- 

deed by the laws of this land, very felons and thieves, iher^oney 

do confeder together, maldi^ among themselves, as ^^ Goods, 

, , 1 « - c not knowing 

It were, a brotherhood or fraternity of an art or thereof^Bhall 

mystery, to live idly l^y the secret spoil of the good Qergy^ &c« 

and troe subjects of this resdm ; (2) And as well at 

sermons and preachings of the word of God, and in 

places and time of doing service and common prayer 

in churches, chapels, closets, and oratories ; and not 

only there, but also in the Princes' palace, bouse, 

yea, and presence, <^d at the places and courts of 

justice, and in the times of the mimstration of the 

laws in the same, and in fairs, markets, ^md other 

assemblies of the peofde; yea, and at the time of 

doing of execution of such 'as been attainted of any The impudent 

murder, felony, or other criminal cause, ordained cntpureet 

chiefly for terror and example of evil doers, do with- *"^ P|<^k; 

panes 

out respect or regard of any time, place, or person, 
or of any fear or dread of God, or any law or pu- 
nishment, imder the cloak of honesty, by their out- 
ward apparel, countenance, and behaviour, subtilly, 
privily, craftily, and feloniously take, the goods of 
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diven good and honest subjects, from their persons, 
b; cuttiog and' picking their purses, and other, felo- 
nious sleights and devices, to the utter undoing and 
impoverishing of many : 

V 

sKoLiM. II. Be it therefore enacted by the authority of 

diis present pariiament, That no person or persons, 
vvhich hereafter shall happen to be indicted or ap- 
pealed for felonious taking of any money, goods, 
or chattels, from the person of any other, privily 
without his knowledge, in any place whatsoever, 
and thereupon found guilty by verdict of twdve men, 
or shall confess the same upon his or dieir anaign- 
ment, or will not answer -directly to the same, ac- > 
cording to die laws of diis realm, or diall stand 
wilfiQly, or of malice, or obstinately mute, or chal- 
lenge peremptorily above die number of twenty, 
or shall be upon such indictment or appeal outlawed, 
shall from hencefordi be admitted to have the benefit 
of his or their clergy, but utterly be excluded there- 
of, and shall suffer death in such manner and form 
as thqr should if they were no clerks. 

This hw continued umdiered from die year 1565, till die year 
1808* 

Dr. Paley in his defence of the mode of admimsteriiq; 
penal law in England, a work published about the year 1785, 




^' There is, however, one species of crimes, the making of 
which capitdy can hardly I think be defended even upon die 
comprehensive principle just now stated ; I mean that of. pri- 
vately steaUng from the person. As every degree of force is ex- 
cluded by the description of the crime, it will be difficult to 
assign an example, where either die amount or circumstances of 
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tl^ tt^cfft place it upon a level mtin tbose dangerous uttempU tp 
wbicb the puuishi^eiit of ,de^ dhonld be confined. It will be 
still 4Qore diifficult to sl^ei^, ti^at .without gvoss and culpable 
negUgeoce op the part of :the wfferpr, .such examines can ev^ 
become sO:fi:eqtteitf, as to.msike it necessaiy to p/yqstituta a dajii 
of capital offei|cp|Bj of very w44^vand l^e extent.'' 


May 18, 1808. 


Sir Sfimuel RomiUy rose to make the motion of which b* 
bad given notice, for .some amendments of the cnmiaal, bim 
lie was aware, that front that part of thepnUic, and particuhvly 
tfa^t part, of it whose opipion might be supposed to hftve aovt 
influence upon his conduct, a pecson who had such .amendiMola 
to propose could hardly cpcpe^t praise, but must cmsiderJt 
enough if he.meets v\rith excuse. Bis apology must be, that he 
h^d not taken up the matter lighUy or on. a sudden; that ibt 
subject which he had presumed to bring before the houso)^ was 
one which had occu[»ed his thoughts for maiiy years of his life. 
He had long. ago premised himself, that if ever be should have 
the honour of a seat in this house, he would tmng forward soofes 
measures for reforming the^criuuBiJ. law, and, recoUectmg.lhii^ 
he cQuld not but feel that he ought rather to apologia^ for havxpg 
delayed the proposal so long, than for briuging it* forward now. . 

In the criminal law of this country, he had always conaodered 
it as a very great defect, that capital pulushments were fip#- 
,quent; and jvere appointed, . he could not say inflicted, for sO 
many crimes. No principle could be more clear, than that it is 
the certainty, much more than the severity of punishments, 
which renders them effieacioui^ This had^been acknowledged 
ever shice the publication of the wo^ks of the M«rquis Beccaria ; 
and he heard, he could not i^^KAelf reiMiiibei^it, JhRtiqpon.lbe 
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that prerogative^ the crown has the painful duty imposed upoa 
it, of selecting those upon whom the judgment of law shall be 
executed. In London and Middlesex, thb is done by the privy 
council, but upon all the circuits this duty devolves upon the 
different judges of assize ; and is felt by them to be the most 
painful of their duties. No rules are laid down to govehi diem 
in the discharge of it, but they are left to their own discretion, 
which must necessarily be as various as their different habits, and 
sentiments, and modes of thinking. It may be the opinion of one 
judge, that punishments ought to be inflicted most strictly where 
crimes are most frequent; another, with the same anxiety for the 
discharge of his duty, thinks that it is most useful to be rigorous 
when crimes make their first appearance. One judge is most 
influenced by humanity; another more swayed by a sense of 
what is due to' the safety of the community. And thus, their 
discretion is apt to be exercised under motives, not only differ- 
ent, but quite contrary. The question was, what should be the 
remedy ? Being sensible that, when a private individual takes 
upon himself to propose alterations in the law, it becomes him 
to proceed very cautiously, to do at first too little rather than too 
much, to alter and yet not seem to innovate, and to have the test 
of experience in favour of his first essays at improvement, before 
he proceeds to propose all that he would have established ; being 
strongly impressed with/ this, he had at first intended only to 
repieal the statutes, and to propose others in the same words, 
only M'ith sums equivalent to the value of what was originally fixed 
by the legislature ; and by re-enacting the laws such as by the 
authors of them they were meant to be, to repeal those statutes 
which time and a chartge of circumstances had imperceptibly 
substituted in their place. But wheh he found that he would 
thus be enacting capital punishmients for ofiences, in which there 
are no circumstances of aggravation, he cbttld not bring his mind 
to^ do it, and he determined to propose the simple repeal of all 
those statutes. As, however, th^'will* require different consi- 
derations, he juiJged it most expedient to bring them one by one, 
under the review of the faoiXse ;' and be pt-oposed, therefore, to 
begin with the most objectionabfe, the dtli of Elizabeth, chap. 4, 
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which made stealii^ privately a capital offence^ declaringit at tbe 
same time to be his intention> and wishing it to be understood^ 
that he will at proper times bring forward a repeal of the others. 
The unnecessary severity of the 8th of Elizabeth^ its absurdity 
and want of logic^ made it a disgrace to the statute book. (Read 
the preamble and first enacting clauseJ^y Recitii^ that the of- 
fence was sometimes committed under circumstances which were 
an ag^avation^ therefore it enacts that in all cases^ and although 
there 'was no aggravation, clergy should be taken away. In hii 
time, he never had heafd but of one single instance in which an 
offender, convicted under this statute, suffered death ; it was a 
case upon the northern circuit, where a pick-pocket detected in 
court, was immediately tried and left for execution. It was a 
solitary case as far back as he could remember, and even if that 
had been omitted, it would have been of no great misfortune. 
Under this statute, from the strict construction which the judges 
observed of the word " privily,'* that very violence which 'would 
be an aggravation of the offence, if it is not such as to amount 
to robbery, saves the offender. There was another subject, 
which he] thought required the interposition of the legislature ; 
it wa;s to provide, in certain cases, a compensation to persons 
tried and acquitted, after having been long detained in prison. 
At present they have no compensation, except . by an action for 
a malicious prosecution, where the judge is satisfied there was 
BO probable cause. If suspicion of having committed a crime 
falls upon an individual in the labouring class of the people, 
whose family depends upon his daily wages'" for subsistence, he 
may Ue eight months in gaol ; for that is sometimes the interval 
between the summer and lent assizes ; and in the four northern 
counties, he may be imprisoned above a year. His family in the 
mean dme is, probably, x^onsigned to the workhouse, and when 
he returns home after an acquittal which completely establishes 
his innocence, he ifinds them ruined in their health or corrupted 
in their morals. If, for the convenience or utjjity of the public, 
private property is ever interfered with by the authority of parlia- 

• Ante page 143. 
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tnenty fuU compensatioii is carefully made to the owner ; but 
what b that loss which is thus compensated to the opulent, com* 
pared with the injury suffered by the poor man in the case he had 
mentioned? It will be said, that such a case does not happeq 
often, but it sometimes happens, and in such cases a remedy ought, 
no doubt, to be provided. The difficulty was, that it was not every 
person acquitted who deserved compensation; because many 
persons were acquitted who are still guilty ; acquittals from de* 
fects of form being unavoidable, even under the best ordered laws. 
Another difficulty was, that if such a remedy were given by law, 
it might have a mischievous effect towards those very persons, 
who are the objects of redress ; because in some cases the evidence 
was so nicely balanced, that if the jury felt themselves reduced to 
the alternative of convicting, or of giving a reward to the prisoner 
by acquitting him, this consideration might have the effect of 
determining them to convict. The discretion of saying in what 
cases compensation should be given, could only be reposed in the 
jury or in. the court ; and he thought that there could be no hesi- 
tation between those two. The jury ought not to have their at- 
tehtion diverted from the single point of ascertaining the fact, of 
guilty or not. Fortunately, there was already in our statute book, 
an act which he coqld tal^e as a model. Till the year 17o2, no 
compensation was made by Jaw to prosecutors for their expence 
and trouble in bringing offenders to justice ; a circumstance which 
one might be surprised at, if sjuch circumstances did not come 
very seldom before the legislature. Before such compensation 
was allowed, it often happened that the prosecution was by much 
a greater levil to the person, whose property had been taken fronqt 
him, than that loss of property by the offence. The 2.5th .Geo. IJ. 
chap. 36. § II. placed it in tlie power of the court, upon tjie con- 
sideration of the prosecutor's circumstances, to grant him an order 
upon tlie treasurer of the county for his expences, and a reasonabliB 
allowance for his time. He meant to make this the model of the 
bill he proposied |o move for leave to bring in. He hardly thought 
it necessary to anticipate any objection to this cpmpensation, as 
being a new burden upon the county. Perhaps it might be thought 
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th&ttihe same reason existed for grandog a similar cotopensatioA 
in cases of misdemeanour; but he meant to confine it to feloniesi 
followmg the principle of the act of George II. and to give com-» 
pensation to persons acquitted only in the same 6ases whi^e it wm 
aheady by law given to the prosecutor. He moved, in the first 
place, for leave to bring in a bill to repeal so much of an act n^de 
in the 8th year of queen Elizabeth, as takes away the benefit q£ 
clergy from persons convicted of stealing privately from the person, 
af another, 

Mr^ Herbert said, he was one of those who appro^d of the 
laws^ and he thoughtthat very good grounds ought to be laiddovm 
before any innovation was made upon them. He disapproved, in 
particular, of the proposal for making compensation to p^soiis 
^ who had been tried and acquitted. He suspected that, ' in Ireland^ 
ma^y indolent persons would reckon it no hardship to be confined 
}Sk a comfortable prison. 

Mr. Wilbetforce differed so completely from the hon. gent* 
who had just sat down, that he declared he had experienced the 
most unmixed satisfaction at what had fallen from the hon. airi 
learned baronet* He well remembered that a great and lamented 
public character (Mr. Pitt), at an early period of his life, had in- 
tended to have a digest made of the whole of our criminal code^ 
with a view of lessening, in a great degree, the number of capita 
punishments which it contained, and the objections to which it 
was impossible to confute. He congratulated the house and the 
country that an individual so well qualified for the task by his abiUty 
and experience as the honourable and learned baronet, had turned 
his attention to this most important subject. 

Sir John Newport said, he could not help expressing surprise 
at what an hon. gentleman (Mr. Herbert) had stated as to Ireland, 
He was at a loss to know in what part of Ireland the prisons were 
so comfortable, as to prove an inducement to indolent persons 
wishing a confinement. He believed that the gaols were so far 


IM PKrfATBLY ffTEALING BILL. 

ttom Imog coouiiodioQs^ tluit they rather excited horror and do> 
lietatioiiy and maoy inflteDces had occorred wherem 
eaten by rats : wtm this the acconnnodation the hon. gendeman 
Ihooght so agreeable as to be prized by the Irish people. 

jtfir. Herbtrtf in exphnation, said, he stSI b^eVed there ¥rere 
WUBy pefsons who led a life of Mleness^ who would diink tfaem- 
sdfes well accommodated in the gaols of Ireland* , 

Sir G. Hill contended^ that in Ireland, and particularly in the 
province of Ulster, there was as much humanity on these sulgects 
U in England. 

' The SoUcUor General, profesang, as he felt, the mostunfe%»- 
ed respect fbr the ability and zeal of his honourable and learned 
jriend, who brought forward the present motion, wtss by no means 
satisfied that it would produce the benefit expected from it He 
Was not, indeed, prepared to say whether the good or evil it might 
ffodttce was likefy to preponderate. In this atnation he diould 
eofy lay in his clum to approve or disapprove of the measure^ aS| 
M more mature reflection, he should be of opinion it merited. 
Whedier the attempt to grant compensation to persons acqnttted 
of ofiiNioes imputed to tiiem, might not be productive of greater 
evil dian good, was not now the question. He was certainly i»* 
dined to tiiink, tiiat however plausible die tiieoiy, the practice 
would be veiy injurious. 

Sir Francis Burdett felt himself bound to pay tfie tribute of 
his testimony and approbation to the ability and motives of the 
honourable and learned baronet, by whom this motion had been 
made. Part of it, however, appeared to him to be so contrary to 
what he had always understood to be the constitutional principles 
of this country, thatJie could not sk still in the house, and, by his 
silence, seem to give a tacit acquiescence in the pr<ypneity of die 
propomtion. He thought it his duty, therefore, to say, that from 
what he had heard, he was by no means impressed with a favour* 
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Meopjmoa of die biil proposed to be intioduced. It vms to In 
flUDd a grievote^onnderatioii, A^ after a verdiGt of acquittal'b^ 
a jury of his country, it should be posnbleto tdl any mnm that he 
was not honourably acquitted, but that an imputation of guik stiU 
attached to him. What a grievous responsibility must, in this 
«ase, attach to the judge, who was, after a verdict of acquittal by a 
juiy, to determine whether the 8C(]piittal was honourable or BQt« 
If this doctnne was to be sanctioned, in his opinion it' was cootraij 
to all the old established principles of the consUtutian of this coun- 
try, and as such could not meet with his approbation. 

Sir Samuel JtomiJ/^ then agab rose. He was sony that he 
had been so much misunderstood by the hon. baronet, who seemed 
to conceive that, in the motion which he was about to submit 
to the house, any thing was included but the general question, 
whether persons accused? tried, and acquitted, should or should 
not be entitled to compensation for the injury which they sustained, 
^e mode of deciding to whom this compensation should be 
awarded, or whether it should be given to all indiscriminately 
(which he should prefer to withholding it from all,) would be open 
for discussion when the bill was brought in. He moved for leave 
to bring in a bill to provide in certain cases compensation to persons 
tried and acquitted in a criminal court, for the damages sustained by 
them, in consequence of having been detained in custody and 
brought to trial. 

3%e Solicitor General repeated, that in the vkw which he had 
of the subject, the evit would preponderate over the good. If 
die judge reiAised to give oompensal^oit, it would be indicative 
of the HnfoVouiUble opinion which heentertained of <theiBnocenGe 
of the person by whom it was •demmMted ; and would thus be 
placed in a very invidious sitoation. Besides, suppose a p^^on 
were acquitted on an error in the indictment, before the merits ot 
Ins case were investigated, how could the judge then decide on a 
chum of compensation ? As a novelty, this proposition oug^ to 
be watched with Jealousy. It appeso-ed'to him to be impossible to 
execute it without much mischief. If the compensation were to 
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he made out of the county rate, it might prove a great discpurage* 
ment to prosecutioiiB, or in the event of a trials that circumstaiico 
night operate on some minds against the accused* He should 
vote against the bringing in of the bill. 

4 

Sir Samuel Homilly declared his surprise that his honourable 
and learned friend should resist the introduction of a bill, of the 
provinons of which he must necessarily be ignorant. With re-* 
spect to the proposition being a novelty, it was to be regretted 
that there had not been more novelties of a similar description. 

Mr, Lofceiter said a few words, in the course of which he 
expressed a wish, that his honourable and learned friend would 
withdraw his opposition to the introduction of the bill. 

The Soliciior General acquiesced. 

Mr. Croker entered hb protest against being thought favouri- 
^ able to the principle of the bill, because he did not oppose iff 
introducticm. 

Mr. Curwen approved of the measure. 

Sir Fr. Burdett would certainly not oppose the bringing in of 
the bill. 

The Chancellor of^ the Exc^uer also declared that he would 
not resist the introduction of the hill^ although he wished that 
the honourable and learned baronet had stated more fully the 
ground on which he proposed it, and the provisions which he 
meant that it should comprise. He was of opinion that, the 
remedy proposed would be more injurious than the evil com^ 
plained of. 

V 

Mr. Ftdler was afraid, thiat by introducing such complicated 
arrangements, people woidd be so puzzled that diey would not 
understand the law at all. 
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Mr. Shaw Lefewe applauded the humanity of the honourable 
and learned baronet^ but hoped he would pardon him for 
stating^ that county stock oii^ht not to be touched, except in 
extreme cases, 

Mr. W. Smith defended hb honourable and learned friend 
^m the charge of innovation. As to the measure being a 
novelty, every improvement -was a novelty. 

Leave was then given to bring in the bill. 


ON JUNE 15, 1808. 

On the motion of Sir Samuel Romilly that the house resolve 
itself intp a committee of the ii(hole house on the privately steal- 
ing bill, 

Mr. Burton said, that during the last* twenty or thirty years, 
it had been his lot to have some experience in the administration 
of criminal law ; he should therefore be wanting in his duty 
to the public, as well as respect to his learned friend, if he 
omitted to pay what attention he could to the present bill ; and 
he was desirous to state a few observations upon it before the 
speaker left the chair/ because they were connected with the 
principle of the bill. He confessed he was somewhat at a loss 
whether to look for the principle in the enacting part, or the 
preamble, because they seemed to be at variance with each other, 
or at least not co-extensive. Tlie preamble"*^ laid down very 
general abstract positions, which far exceeded the Object of 
the bill, and went to condemn a very large ^ proportion of our 

* The preamble, as origioally proposed, was as follows, after reciting the act 
of Elizabeth : ** And whereas the extreme severity of penal laws hath not beea 
** fonnd effectoal for the prevention of crimes; bat, on ttie contrary, by increas- 
** ing the difficulty of convicting offenders, in some cases affoids them impunity, 
** and in most cases renders tineir punishment extremely unc^ rtain. And where- 
^ as the act hereinbefore recited, hath by the great diminution of the Tafaie of 
** money become much more severe than waa originally intended. Be it there- 
tofore enacted,"* &c. 
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criminal laws. ' Now in hk opiinon, (without aloppiDg to dis- 
cuss the truth of the positiouSy) nothing could be more okjectioii* 
able dum to pronounce by statute sudi a parliam^itary coodem-- 
natign of a great part of our criminal laws, and yet to leave those 
▼ery laws in full force. To him consequently it appeared indis- 
pensable to expunge the preamble altogether, and introduce ano- 
ther suiHsd to the limited object of the bill. The principle, as 
it was to be collected from the enactii^ part, .was to abolish the 
capital pumshmenty and to reduce the offence, as well as die 
punishment, down to the standard of simple laixeny. Now so 
Aur as it took away the pomshment of death, he was inclined to 
approve it; because sentences of death ^<^n pronounced in cases 
where they were scarcely ever fit to be executed, tended much to 
diminish, their effect : but he could by no means accede to the 
propriety of leaving the offence punishable with no greater 
severity than simple larceny: His learned friend was reported 
to have introduced the bill with pretty severe comments on the 
statute of Elizabeth, intended to be repealed ; an^d any proposi- 
tion of his was sure to come recommended by so much eloquence 
as to rrader it a difficult matter to consider it immediately with 
an unbiassed mind : yet upon reference to die statute it would be 
foumckto contain a statement of iacts verified by an experience of 
two centuries and a half, and equsuly applicable to the present 
time. It states that the offenders then caUed cut-purses were 
very numerous, confederated into fraternities of an art or mys- 
tery to live, idly by secret spoil, even to the impoverishmejQt of 
. many, frequenting for that purpose places of public ;*esort, such 
as places of divine worship, the court, courts of justice, fairs, 
markets, and places of executiQit; and being habited in such a 
garb ^ to elude suspicion. To this enumeration of places, the 
bank of England, and die approach to bankers shops might now 
be added : in every other respect the description suited the pre- 
sent time. He was well informed by magistrates of experience 
that the number at present exceeded bundi;eds, some thought to 
.|he auMJ^unt of several;. that mafny underwent a" regular trainii^* 
to the art ; that they plundered to such an amount, and were so 
far confederated, that large sums were never wanting for the 
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puqxMe of procuring the ablest assistance upon iheir trials, or of 
buying off prosedutors or witnesses ; upon the whole, next to 
nightly housebreakers, no class of offenders were so pernicious. 
It was also observable, that the circumstances described in this 
statute had always been deemed aggravations of the offence of 
simple larceny, and therdbre deservii^ df an aggravated degree 
of punishment. Such were the number of offenders, and the 
extent of depredations, that they were pei^trated with' an alt 
which denoted education, by gangs which were dai^erous, and ui 
a manner to elude all ordinary care and vigilance^ That diese 
practices )»%vailed to an alarming extent, and would not be 
repressed without severer punishment than transporti^on fair 
seven years (the highest pumshmadt for simple larceny,) he couM 
imfortunately testify from his own experience in die eomny 
palatme of Chester. What had there happened widiin tliese few 
years, he was sur&must strike' the benevolent mind of bi^flenfiied 
friend. During four or 'five years preceding the spring of 
1806, several boys had been there brou^ to trial ;: the tmrnbeis 
had been increasing, till seven or ^ight at one assizes append tt> 
be confederated in a regular gang, atid to have' frei|«aiiited the 
neighbouring feirs and maricets, executing their designs with dl 
the same art and syst^i that was'to be' femd* within the metrc^po^ 
Ks. The court having before tried milder ptmishments, pro- 
ceeded apon this occasion in' two instances 'to tnmspirlatioo'ibr 
seven years: but M> tittle terror did tliis punishmeiit'iil^ire, tiM 
at the spring assizes in 1806, among forty 'pri^ilers, ^diere was 
the melancholy esfhitntion of no fewer than sevent^ft boys 
between the ages of twdve and isixteea. They came from^ the 
manufacturing part cff ^ the cooAty, and their oifen^cwas gene- 
rally that of privately stealing, either from' ^e shop or die* ptf- 
son. Several were acquitted, either from accidental defects, or 
for want of prosecution' through the tenderness ' of -^leirpreeecu- 
tors: but among tHose who were convitted, someteceived 
sentence of death, and the former punishments having proved 
ineffectual, it was judged necessary to make a severer example by 
transporting two for seven years, and recommending two of 
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die capital convicts to the royal mercy on transportation for life. 
This increased severity happily produced a better effect, inso« 
much, that during the four last assizes, only four boys had ap- 
peared in the calendars, and none of them members of aoj 
r^ular confederacy. From all the foregoing circumstances he 
drew this inference ; that simply to repeal the statute of Elizabeth^ 
as the bill proposed, would operate, not to the prevention, but 
to the encouragement of this species of theft, and that the power 
of transporting for life was indispensable. There existed like- 
wise one difficulty in prosecutions under the statute of Elizabeth'^ 
whick arose out of the construction which had been put upon 
the words, ^' privily lyithout his knowledge." This difficulty 
might in his opinion be removed with advantage, by annexing 
die severer punishment to any larceny from the person, under 
circumriances not amounting to robbery : because it was an old 
and just principle in the law, diat the person as well as the house 
ought to be protected with more than common care. For a 
•imilar reason it was, in his opinion, luiwise to make any dis- 
tinction as to the value of the thing stolen ; no such distinction 
being made either in the case of robbery from the person, or in 
that of burglary ; more especially likewise as it often happened, 
even where a large property was stolen from the person, that the 
money if found, having, in the language of the law, no ear 
mark, could really be proved ; whilst the purse, or the pocket- 
book, containing it, though of triffing value, could easily be 
idefitified. For these reasons he strongly recommended, that 
instead of death, should be substituted transportation for life, 
or any 9horter time not less than seven years, or a long or short 
imprisonnjient with or without hard labour, at the discretion of 
the court, as the case might require. If, therefore, his learned 
friend was disposed to allow that the bill should be thus modified 
in the committee, he was inclined to t|iink that it might prove an 
amendment of the law. 

Mr. Herbert (of Kerry) likewise objected to the preamble of 
the bill* Human laws^ he said, were made for preventing, not for 
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avengiag crimes, and hence it often happened, that punishtnents 
teemed to be dispropprtioned to the crimes. There were two 
different kinds of criminal legislation, according to archdeacon 
Paley : the one was that which assigned capital punishments only to 
the behest species of crimes ; the other, that which had been 
adopted in this country, assigned capital punishments to a variety 
of crimes, but inflicted it upon only a few eximiples of each class, 
by way of example. He had no hesitation in confessing that he 
agreed in opinion with the excellent author to whom he had al- 
luded, but he should not be so averse to the bill itself, were it 
not for the' declaration in the preamble. He hoped, however, 
diat a^ all events it would be postponed till another session. 

Sir Arthur Piggott agreed that the criminal law of the land 
ought not rashly to be altered. But he contended that the law 
had not answered the great purpose of preventing crimes^ and 
that its failure ought to be ascribed to its severity, which in many 
instances prevented persons from prosecuting those guilty of 
smaller offences. How far it might be proper to modify the 
severity of the punishment, was another question not now before 
the house, and which would furnish matter of discussion in the 
compiittee. 

The Solieiior General thought that there was at least so much 
good in the bill as to sanction the house going into a conunittee 
upoti it, for the purpose of seeing whether it was possible to find 
a remedy for an evil of very great mt^nitude, or not. He did 
not mean, however, to pledge himself finally to give it his sup- 
port, because he was not sure whether it would be possible for 
the ccHnmittee to remove his objections to it. , 

Mr.. C. W. Wynne confessed that the house oij^ht not rashly 
to alter the criminal Jaw of the country. The law, however, 
which it was now proposed to change, had never been executed 
in the recollection of any person living. The consequence of 
this was, that its^ effect was lessened, because Ithe probability of 
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'Cfcape WIS great. He was of opmioo; that it mif^t l>e ttpe£- 
ent to leavea dtM^^onary power to the judges^ of traQa|»Qrtiqg 
for life persons ginlty of the <^bDces to yrbkik the bill applied ^ 
faldeed he thought, that traiisportati(Ai for life wns .generally 
piefereUe to tra»portation for a limited time ; beoause when 
the culprits returned, beiiq; whdly without eharacter or pro- 
tection, th^ were in most cases eompelled to revert to tlieir 
former 


Mr. Pomofiby agreed with diose who were of ojNoion, that 
the house oug^t to go into a committee on the biU; because 
there was nodiing in the bill which ought not to be die gsei^ 
object of all criminal law, namely, suiting the punishment to 
the crime. 

Mr. Leicester contended that the law could never provide 
satasfiictorHy for the gfeat variety of cases t in which it woald be 
10 be decided by • circoflastances, whether the aflFence Aould or 
should not be puuiBfafed with severity. It was ;only>by the die* 
tpstiee •f the' judge tliat casei of this kind could be {Properly regi»- 
bledy and lhi»efoi«^he disapproved of the principle «f the bill. 

Sir Ralph Milbank thought that the less discretion was left in 
the admittistratioo ct criminal juitfi^ the better ; aad agreed with 
the learned taullM^r, who -had said^ -that it was bettjer ta haive law 
without "efiiity,'dian eqoity without law. He should certainly 
t<tte f6r g4iiig.into a committee on the bill. 


/. 


Sir Samuel RomUfy did* hope that the preamble to diis bill 
ought to be retained. Itcootained thereasonson which hehroiq^ 
in the bill, and on which he hoped it would pass. But if gentle- 
menthought differently from him, he would give up die preamble 
wad be content to Substitute the commou preamUe, '' Whereas it 
is eKpe<tient.'^ The present extreme rigour of the law shocked 
the hunanky of pvesecutors, of juries, t>f judges, and led them 4o 
compromise the law and Ihe oSenas nidier^han go to die extent 
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cf .' infiictxi]^ capital punishment where it was severe beyond all 
proportion' to the crime. This frequent impunity encouraged 
olSienders to repeat their criihes, and^ if after a multitude of escapes, 
they at lenglii ^uiFered^ they attributed the misfortune to Occident 
or want of dexterity^ rather than to justice, and the rigour and 
Trance of the law. He cited ^Mr. Justice Btackstone to prove 
that this lenity of judges and juries, from die necessity of doiixg 
something to counteract the extreme rigour of the law, encouraged 
offenders to go on. The legislature, in suffering the excessive 
penalties' that required this' evasion to remain, was an accomplice 
in the encouragement ^en to criminality, it was lamentable, 
that when any person proposed to render the laW miore mild, th^ 
jealousy of so many persons was excited; wndAssit whenitwsa 
proposed to add to its severity, no complaint was made. A bill 
had recently passed, adding nine new capital felonies, to the former 
catabgue. To this bill nobody objected, though he would m^ain^ 
tain that aa increase of severity was as great an innovation as a 
repeal of severity of the same extent. He abo adverted to the 
indictment bill lately passed, as an innovation of much greater 
xnagnitnde t&anthe present bill. He adverted to the committee 
appointed twenty years ago, of which Mr. Fox was a member, tt> 
inquire ii^hai criminal punishments ought to be repeated. The^ 
reported six. statutes. The bill of , refpeal passed this house, but 
was lofitm the' lords by the prorogation of pariiameiit, thou^ the 
first authorities in that house agreed to repieal five of the six aois 
reported. H^ allowed that a remedy was found in explaining the 
value of money under the statute of Elizabeth, according. to the 
relative value of goods at that time, and at present: but this 
remedy was not X)f a satisfactory kind : it was merely discretionr 
ary, and' the exercise of that discretion was not always r^ulated 
by^the best reasons. He knew a case, and it was known, in which 
a judge of very respectable character directed the jury to find, a 
Stolen keiy of the full capital value, becau^ it appeared to be stolen 
with a view to commit a theft. From all these reasons, he hoped 
&e house would not only go into the comcbittee, but ultimately pads 
the bill. . The house then went into the committee. 

M 
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The Solicitor General stated his reasons for propoaag oerfnn 
new ckuses. He should si^est certain alteratioD8y both in ttie 
description of the c^ence, and in the punishment to be inflicted. 
It was a crime of considerable magnitude, and was no doubt dailj^ 
increasing. He could state, however, what appeared to him to be 
the real cause of criminals having been so often acquitted ai the 
charge of privately stealing* If, upon a trial, it turned out that an 
individual lost his purse or watch, and had m the momoit per- 
ceived the act committod, diat circumstance fireed the criminal 
from the capital part of the punishment. If, on the contrary, the 
individual robbed perceived the commiaaion of the fact, it beipg 
generally committed by gang^ of, persons^ who transferred Ae 
property from one to another; still that individual could not fii 
tipon the very person whose hand took the property, and eonae- 
quentfy the whole of the criminals were acquitted of the cafntal 
part of the charge. This, he thought, aecouoted much more 
naturally for the frequent instances of impunity which had oecarred. 
The offence was that of feloniously taking property froai die per* 
son of another. Grand, larceny occurred where property vras 
either taken from the person, or feloniously from a house, and it 
would therefore be aggravating the offence. He should fvopose 
to <miit.(ki the description of the offence) stating whether it was 
privately or not^ in order to contradistinguish it from robbery, 
which was the taking of property widi violence, althoi^ he 
thought it was an offence bordering upon it, as he believed there 
were persons much disposed to use force upon suctu occasions 
should they meet with any resistance. He therefore thought it 
was a felony that ought to be pimished with moite severity than 
mere simple larceny, and he should propose that a punishment 
spmewbat more adequate than that stated in the bill should be 
substituted; leavii^ it at the same time in l^ome degree to the dis*^ 
cretion of the judge, according to die circumstances of die case. 
His object was to get a punishment somewhat above mare lar- 
ceny, aiul at the same time below that of a capital offence. He 
should propose that the highest punishment should be transports^ 
tioQ for life, andlhat die lowdst punishment should be transports'* 
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tion for a period not less than seven years. * At the auEune time it 
might be proper 'for the judge to have it in his power to make a 
substitution for transportation, namely, imprisonment in the house 
of correction for a period not exceeding three years. The learned 
gentleman then concluded with proposing amendments to the effect 
he had stated^ ' 

Mr. Windham opposed th^ principle of making transportation 
tbe minimum of punishment for such offences as had been described. 
There might veiy justly exist doubts as tothed^reeof criminality 
existing oa the part of the offender, and certauiiy there should be 
naunnecessary restriction laid on M'ith respect to the equalization of 
the punishment to the crime itself. He recited an instance of the 
extreme severity of the law, in sentencing a poor young woman to 
transportation, for having, in a sort of jest, stolen one of her com^^ 
panions bonn^ ; and who, after a considerable time passed in 
captivity, made her escape, with some other daring exiles, to the 
port of Timer in China in an open boat, after a passage x>f several 
thousand miles through a most stormy sea and unparalleled suffering. 

Mr. Homer considered reform necessary for the purpose of 
bringing the law, as it now stood, to the original principles of its 
institution. He quoted a passage from Judge Blackstone, before 
alluded to, stating, that Sir H. Spelman had, above a century be- 
fore, lamented, that although all things had since the original 
^undation of our law upon this head, in the time of the Saxon 
Monarchy, extraordinarily increased in price, yet the life of man 
was daily growing cheaper, by permitting it to be forfeited for the 
peculation of the same sum for which it had been forfeited in the 
reign of the Saxons. It should, therefore, be the busiqess of the 
present times, to reduce the law to its antient state, and if the 
same punishments were continued, to equalise them to the crime, 
or in other words, to the value of .the goods thus stolen. He felt 
it his duty to oppose the clause as too novel ; in fact, it was more 
so than the bill itself, though the proposition came from an 
honourable member, who was die more averse to the bill, from the 

M a ^ 
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consideration of its tendency to the innovation: besides, the clause 
had come into the house under the most inauspicious circum- 
stances^ whilst the bill was in a committee, and without any notice. 
These circumstances could not escape the attention of the house, 
nor fail to excite some degree of jealousy on the subject. 

Mr. Burton contended that transportation for limited periods 
failed often of producii^ that salutary effect on the morals of the 
convicts which it was expected this mocle of punishment would 
have Jiad ; if the punishment were only resorted to in such instances 
as wocdd justify its continuance for life, it would be cutting off all 
hope of return to the old scene of their criminality, and probably 
correct those vicious propensities they had formerly indulged in. 
He concurred most heartily in remitting, in several instances, die 
punishment of death for other less punishments, though he was 
decidedly in favour of the system of giving a latitude to the dis- 
cretionary power of the judge in proportioning the severity of the 
punishment to the severity of the crime. 

Mr. Abercromhy considered it a defect in the law of England, 
not tp extend transportation to the natural period of the criminal's 
existence. He reprobated the idea of increasing the discretionary 
power of the judge; the law, he thoi^;ht, should be clear, discri- 
minatory and decisive ; and the less was left to the arbitrary will of 
the judge the better. It had been said, that as there were many 
shades of difference, it would be better the judge should have a 
proportionate option : admitting even this position, still it would 
not follow that transportation for life would not be a national, as^ 
well as individual advantage. Whatever might be the nature of 
the confinement or punishme^nt, as it was termed, or transportation, 
it was certain, a temporary banishment was productive of no good 
effects to the morals of the convicts. Was it then proper to send 
so many young persons and children out to that colony for a short 
space, who, in the course of nature, might be expected to return 
pregnant with all the accumulated contagio^n of those more experi- 
enced offenders who had grown old in their habitual vice and in**. 
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famy. FroQi his present view of the importance of this subj^ct^ 
he assured the house he would early in the next session move that 
a committee be appointed to take mto consideration what advan- 
-.ti^es had followed the introduction of the present system. , 

Mr. Wharton (the chairman) thought the most regular way of 
'introducing the present clause to the consideration of the house, 
would be by first reporting progress, and then moving in the house 
that an instruction be given to the committee to introduce the pre- 
sent clause, after which it might at leisure be discussed in the 
committee. 

. Sir Samuel Ramilly 6bserved that he had not justly incurred 
the censure, so liberally bestowed on him, of indulging in wild 
theories; the imputation he thought unjust and undeserved; bis 
intentions^ were to restore, not to shake, the foundation of the 
common law. The clause is censured as altogether objectionable. 
The duration of the punishment for seven years was sufficient to 
answer all the purposes expected. He wished, if possible, the 
clause should be received, in order, that it might be fully discussed 
when the house was in possession of both the act itself and the 
clause in point. 

Sir Charles JBt/n&ury thought very few of those transported for 
aeven years ever were able to come back at the expiration of 
their sentence : this, so far from being a national benefit, was a 
national reflection on our justice. 

r The bill was then recommitted, and the clause added to it ; and 
the house having resumed, the report was received and ordered to 
be taken into further consideration on Wednesjday. 
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JUNE ««, 1808. 

Tie house proceeded to take into further comidfcntion die 
report of the pri?ately stealing bill. The amendments were read 
a second time, and were, with one amendment to them, agreed to. 
Ordered that the bill^ with the amendments, be engrossed, and 
read a third time to»morrow. 


JUNE 23, 1808. 

Ordered that the bill do pass, and^thjt Sir Samuel RomiUy do 
take it up to the Lords. 

The bill passed in the Lords widiout any opposition. 


The following is a copy of the bill. 

An Act to repeal so much of an Act passed in the 8(h year of 
the reign of Queen Elizabeth, intituled, An Act to takeaway 
the benefit of clergy from certain offenders for felony, as takes 
away the benefit of clergy from persons stealing privily from 
the person of another ; and for more effectually preventing 
the crime of larceny from the person. 

June SO, 1 808. 

'' Whereas by an act passed m the eighth year of the reign 
'' of Queen Elizabeth, intituled. An Act to take away the benefit 
*' of clergy from certain offenders for felony, it is, amongst other 
'' things enacted, that no person or persons who should, after 
'^ the passing of that Act, happen to be indicted or appealed for 
'' felonious taking of any money, goods, or chattels from the 
*^ person of any other, privily without his knowledge in any place 
'^ whatsoever, and thereupon found guilty by verdict of twelve 
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^ men, or Aall confess the same upon his or their arraignment, or 
'' will not answer directly to the same according to the laws of 
*' this realm, or shall stand wilfully, or of malice, or obstinately 
'' mute, or challenge peremptorily above the number of 20, or 
'' shall be upon such indictment or appeal outlawed, shall from 
" henceforth be admitted to have the benefiti of his or their 
** clergy but utterly be excluded thereof, and sh^l suffer death in 
*' such manner and form as they should if ihey were no.t;lerks. 
'' And whereas the said act has not been found effectual for the 
'^ prevention of the crimes therein mentioned, and it is therefore 
^' expedient that so much of the said act as 'is herein before 
'^ recited, should be repealed : and whereas it might tend more 
'* effectually to prevent the crime of larceny from the person, if 
** every such offence, not being robbery, was rendered punishable 
'' more severely than simple larceny ; be it therefore enacted by 
'' the King's most excellent Majesty, by and with the advice and 
** consent of the Lords spiritual and temporal, and Commons, in 
'' this present parliament assembled, and by the authority of the 
'^ same, that so much of ]tfae said act as is herein before recited, 
'^ shall, from and after the passing of this act, be, and the same is 
*' hereby repealed. 

*^ And be it further enacted, that from and after the passing of 
'^ this act, every person who shall at any time, or in any place 
'* whatever, feloniously steal, take, and carry away any money, 
*' goods, or chattels from the person of any other, whether privily 
^' vnthouthis knowledge or not, but without such force or putting 
'* in fear as is sufficient to constitute the crime of robbery, or who 
** shall be present, aiding and abetting therein, shall be liable to 
'^ be transported beyond the seas for life, or for such term, not 
'* less than seven years, as the judge or court before whom any 
such person shall be convicted, shall adjudge ; or shall be liable, 
in case the said judge or court shall think fit, to be imprisoned 
'' only, or to be imprisoned and kept to hard labour in the com- 
'< mon gaol, house of correction, or penitentiary house, for any 
'^ term not exceeding three years." 




,168 PRIVATELY STEAWNG BILI* 

L 

Upon the debates on this bill the following observations are 
published in the second volume of' a work, entitled *' Characters 
qfthe late Charles James Fox, selected^ and in part written, by 
Philopatris Varvicensis.** 

' The new statute against private stealings though encumbered 
with soipe doubtful amendments^ will always be considered by 
me as supplying a most desirable alternative for the inflictiou* of 
death. 

*' Ha4: me excmptajuvat spinis de phirihus vna" * 

^ I rejoice too, that the generosity of the English character, 
however restrained by that decorum which ought to accompai^ 
the awful task of legislation, was conspicuous through the whole 
debate in the House of Commons. But I cannot dissemble the 
concern I felt at the resistance made to the motion of Sir S« 
Romilly^ by some gentlemen of the long robe, and without 
venturing to answer for the correctness of a newspaper re{iresen<« 
tati9n, I shall set before you a striking passage which I read in 
the Evening Mail of June 17, 1808. 


u 


To prove the prevalence of this species of confederated 
plunderers in other parts of the kingdom as well as the metro- 
^^ polis, he stated that in the spring assizes of the court palatine of 
^' Chester, in 1 806, there came before himself and the magistrate 
/^ a kalendar of forty prisoners, amongst whom were seventeen boys, 
^^ between the ages of twelve and sixteen, tried, some for minor,. 
^* ^d some for capital offences; and it appeared that they werci 
'^ regularly trained to the business of robbery, going forth together. 
'^ in gangs, concerting their plans, and setting projects of vigilance 
" for each others security. Four of those boys were convicted^ 
*^ two of them capitally; and he was convinced that those who 
" were* acquitted owed their escape rather to the lenity of their 

• Hor. Epiat. n. lib. «. 
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' *^' prosecutors and Ibe jury who tried them, than to th^r owii inoio^ 
'' cence : the two boys capitaUy cohmted suffer^ juc^eot, and 
^ the good effects were manifest in die prevention of nmilar codh 
'^ federacies ever since. From thiscirduhstance he was persuad- 
** edy that if the present bill passed, it would be considered by siic^ 
'^ criminals ^s a proclamation (^' impunity, vmd if he was induced 
'^' to Commute the capital punishments in such cases, it must 
^' be for some other litde short of capital, such as transportatioa 
*^ for life, which it would be for his Majesty to remit or mitigate 
'' as he should think fitting, according to the d^ee of the offence, 
" for fourteen or seven years, with or without hard labour/' 

Upon inquiring who the speaker might be, I was told that he 
is much connected with the very respectal^le Duke of Marlbo- 
rough, that he has represented one or other of the Oxfordshire 
boroughs in several parliaments, that he bears the reputation of 
being a sensible lawyer, and is now chief justice of Chester. 
When, therefore, he thought it incumbent upon himself to 
communicate the results of his own personal experience, and 
the motives of his own official conduct, before the members of a 
legislative assembly, at the very moment when they were delibe- 
rating upon a question of life and death, he must hi^ve been 
aware, that no remark, no statement, no argument brought for- 
ward by such a man upon such a question, could fail of engaging 
peculiar attention from' his audience, and from the public. I 
would pay all die deference that is due to his station — I have no 
doubt of his sincerity-^I commend his frankness — I give hipi 
credit for his readiness to transfer to the new statute the same 
fidelity and zeal which he manifested in administering the law 
lately, abolished ; and he in return will not be displeased with met 
^for adverting to hia speech. My hope, indeed, is, that his name 
will never be foiigotten. I trust that, to the merit of his action in 
directing two very young persons to suffer jud|gment. for private 
stealing,* and to the validity of his reasons for thus inflicting a 


* See p<Mtea,']Nige 401,i)Hiere tlie aatbor faaB'exphune^ tlui mistakiB : tbe 
boys weie-not executed. ' 
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fm4mm% cowimMj tevere, and ocmfemMy rvte, the most 
Wipl^ jiittioe wiU be done by Ui oonteoiponries, and hj tbdr 
duiibmV childieii. It wamt be his own wkh w well as mine, 
Ibet the compamtifre bumanky of tbe new kw maybe e<|u^y ef- 
£cacioiui with the acknowMi^ rigour of the old. He will think 
At hif du^ to dittiiyiiah between riiigleaders and their accom- 
plices — between those who iomiediately '^ steal from th^ person, 
^^ and those who shall be present, aiding and assisting thereb'' — 
'^ between rash noviciates of fourteen or sixteen, and hardened 
" adepts of thirty or forty.'* 

Large are the allowances I would make for ardent language 
when the debate turns on subjects merely political, and the spirit 
of party, under restrictions, is by the common consent of man- 
kind, considered as venifd. But in grave deliberatioos, the result 
of which is to affect the life or the personal liberty of man, I 
cannot look with indifference on rhetorical hyperboles, especially 
if they happen not to be utterieid^on the side of lenity, which in 
biidi does not stand in need of them, and if they proceed from 
those respectable persons who are officially authorized jaccording 
to their discretion, to destroy or to spare a convicted malefoctor. 
I^th surprise, therefore, I read that the abolition of the greater 
punishment for private stealing, would, in the opinion of the 
speaker, amount to a proclamation of impunity. To me, on 
the contrary, it appears that the new statute carries with it an 
audioritative and most alarming dsmrance, that the less punish- 
ment will be inflicted, though with increased or diminished 
rigour according to circumstances. It combines policy ynA jus- 
tite — it substitutes frequency and certainty of punishment for ex- 
cessive severity — it averts the evil which the experience of every 
day proves to be real, when, as Mr. Eden says, '' the excess of 
^ the' penalty flatters the imagination with the hopes of impunity, 
^* and thus becomes m advocate' vrith the offender for perpetrat* 
'^ ing of the offence. 

By admitting the prinoq>le of circumstantial exaggeration, tiie 
statute is destitute cf that precision irfuch it must have had, if 
death had been denounced. But deUnquenfi must know that 
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$tme puQiAmcut will be infficted^ md in order to remedy some 
of the inconreniences ivhich may proceed from uncertaiDty in 
the d^ee of it, I have venture to express my wish, that the juries^ 
rather than the judge, or, conjointly with Urn, should have been 
autfiorized to Ax that degree. , At all eVents, there is less danger 
^hen the human mind is left to calculate upon the greater or the 
less extent of the punishment now ordained, than upon the pro- 
bability of escapii^ from the heavier punishment of death which 
the kws had before appointed, and to which the compassion of 
the juiy rarely permitted them to expose the accused. An offen- 
der who now hopes for mitigated punishment formerly reckoned 
upon the chance of complete acquittal. Hence cunning, rash- 
ness, and progremve obduracy were the effects usually produced 
upon criminals by the unsteady administration of capital punish- 
ments.'* 

i* ^ I plead not for the light treatment of any iniquity which 
desep^es '^ to be punished by the Judge.'*j: The intended pre- 
amble to the new law against private stealing, though incontro- 
vertible in point of fact, though admissible as a principle in 
general reasonings on jurisprudence, and though worthy as such of 
the most earnest attention from every legislator, may be unfit to 
stand in the front of Sir S. Romill)''s statute. At the same time 
it is conceivable that the dissolution of a confederacy formed in a 
country town by boys who are between twelve and sixteen years 
old, may be purdiased at a price which humanity and policy 
would be unwilling to pay— it is^ credible that the immediate 
transportation of the four who were convicted at Chester, and the 
unmitigated punishment of those who owed their escape to the 
lenity of prosecutors and juries, might have been nearly as terrific 
to common minds, as tlie death of t\^ o — it is allowed that the 
acquittal of thirteen did not counteract the effects of example in 
the dreadful fate of the striphiigs who perished, and to me it is 
most improbable tliat a statate which exposes offenders to the 


* From page 390 to 393. vol. II. t Page 400. 

% See Job, cap. xzxi. 
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solitude of t prison^ and the hardships of Botany Bay for th« 
.whole remainder of their existence^ should be considered as '^ a 
proclamation of impunity" by any blockhead^ howoirer jBtupid, or 
any thief^ however obdurate. The expectation of such a pudshr 
tnent may be more terrible even than the *^ prospect of death to 
men who are tired of life in the manner they hold it,, who com'^ 
init crimes to better their condition or put an end to their being, 
who make their advances to the wickedness they intend. to.pi^C; 
petrate with a view of this alternative before their eyes, andAjy^b^wI 
whom the terror of death hath not sufficient influence to deter difiii 
from their desperate resolution." * * . -^ 

-« 

*' However political casuists/' says Da^e,-(* *^ may pride 
^' themselves in subtilizing and reconciling moral repugnancies with 
*^ public necessity ; we may venture to conclude, that whatevei 
'^ shocks the common sense and feeling of mankind is faulty in its 
<^ original establishment." That the old statute inflictmg death 
was thus faulty seems to have been the opinion of those who triect 
the criminals at Chester — they were aware that gangs existed in 
the neighbourhood — they knew that the danger was increased by 
the frequency of the offence — they may be supposed to have been 
under some temptation to administer laws, as, alas ! they are tod 
often enacted, flagrante ira.% But that under such circum- 
stances they were induced to show so much lenity to so many 
offenders proves the truth and importance of an observation made 
by a Christian moralist and a profound philosopher, whose 
name was not mentioned durii^ the late discussion of this ques- 
tion in parliament. ^' Whatever may be urged," says Dr. John- 
son '^ by casuists or politicians, the greater part of mankind, as 
*^ they can never think that to pick the pocket and to pierce the 
heart is equally criminal, will scarcely believe that two malefac- 
tors so different in guilt can be justly doomed to the same punish- 
*^ mient : nor is the necessity of submitting the conscience to human 

* See Dagge> Considerations on Criminal Law, sect. ii. cap. 6. - 
tSee Dagge, sect ii. cap. 5. % Dagge, fleet, ii. cap. 0. 
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V laws so plainly evinced^ so clearly stated, or so generally allowed, 

V but that the pious, the tender, and the just, will always scruple to 
^ concur with the community in an act which their private judg« 
^/ ment cannot approve/'* When punishments shall be inflicted 
with the lenity for which Beccaria contends, then, but not till 
thetif would he, or any wise legislator, plead for . their certainty. 
Then, too, and then only, would a good man applaud himself for 
discharging the duties of a good citizen in compliance with 
Beccaria's f well known principle: " Voluntary forgiveness of 
'^ a small crime by the party injured may be an act of good natuntf 
'' and humanity, but it is contrary to the good of the public. Fot 
^' although a private citizen may dispense with satisfaction for his 
*' private injury, he cannot remove the necessity of public exam- 
^' pie. The right of pUnishing belongs not to any individual in par- 
'^ ticular, but to the society in general, or the sovereign whoteprek 
^^ sents that society ; and a man may renounce his own portion of 
^^ that right, but he cannot give up that of others.** Three times, 
let me confess, I have myself suffered the most painful struggles 
between the . sense of private and of public duties ; and three 
times, dreading the severity of our law, I have jdelded to my 
humanity, conspiring with^ my reason, when they forbad me, 
without real necessity, to shed the blood even of the unrighteous^ 
One of the offenders, after leaving my iamily, yentured upooT 
other crimes in other places — a second by my suggestion entered 
into the army. I have not been able to tracQ the conduct or die^ 
fate of the third — But under a deep conviction of my responsibi- 
lity to the tribunal of Heaven, I shall ever look back .with appro- 
bation to my own forbearance. 

' Among the opponents of Sir S. Romilly, one gentleman in- 
troduced the venerable name of Dr. Paley, and bestowed upon 
ihe doctor's writings the most ardent and just commendation. It 
were rude to suppose that a senator would refer to a book which 
he had not read, or that knowingly he would insist upon- one 


• Rambler, No.,tl4. t Cap, 47. 
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party b^t stiAb another. But it so happau that the seal ^ Ae 
pcraon to whom I -alliide seems rather to have weakened the 
power of his memory. • Dr. Paley does say liiat " great cities^ 
** nmltipty crimes by presenting easier opppftunitiesy and more in- 
** centives to libertinism^ which in low life is commonly the intro* 
^' ductory stage to other enormitiesi by collecting thieves and robbers 
'' in the same neighbourhood^ which enables them to form com- 
** municatioBs and confederacies that increase their art and courage, 
** as well as strei^th and wickedness, but principally by the refoge 
'<< diey afford to villainy in die means of concealment, and of sub- 
'' sisting IB secrecy, which crowded towns supply to men of every 
*^ description. These temptations and facilities can only be coun* 
*^ teractsdbyaddiiigto the number of capital punishments." I do 
not distinctly understand whether Dr. Paley meuis that new 
statutes should be made, or diat those now in being should be ex- 
ecuted with greater s^erity, to counteract the temptations of 
which he speaks. I m^ht perhaps with some restrictions assent 
to the latter. But I should hope that tbe steady infliction of the 
punishments already provided, or the appointment of others yet 
more severe, but short of death, would answer the purpose Btf 
tius as it may, Dr. Paley most certainly affords no aid to the 
CMiae of the persons who resisted Sir S. Romiliy. *^ It is 
"enoij^," says Dr» Paley, " to vindicate the lenity of the laws, 
*^ that some instances are to be found in each class of capital crimes 
*^ which require the restraint of capital punbhment, and, that Uiis 
^' restraint could not be applied without subjecting the whole class 
<< to the same condemnation." But let us observe what follows. 
" There is, however, one q>ecies of crimes, the making of which 
'* capital, can hardly, I think, be defended even upon the com- 


* The best corrective which I have seen to the dangers which hang over the 
pablic morals horn large towns, is to be found in the principle of the peniten- 
tiary system recommended by Mr. Bentbam. 

^* Tbe'aofiie ^ punidmeni would be the vicinity of the metropolis : tbe very 
*' spot which contains the greatest number of spectators of all descriptions, and 
'* in particular of those in whose instance there is the strongest reason for 
*^ wishing that the impreision may be made." (See page 4 of the first Lettei 
io Lord Pelham.) 
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" prehoBiife principle just now stated, I mean diat of privately 
sttaUngfoom the person* As eyery degree of force is excluded 
by the description of the erimci it will be difficult to assign an 
example where either the amount or circumstancies of the theft 
place itvupon a level with those dangerous attempts to which the 
'^ pimishmeiit of death should 1>e confined. It will be still more 
'^ difficult to show, that without gross and culpable negligence on 
'' die part of the sufferer, such examples are probable, or were ever 
** so frequent as to make it necessary to constitute a class of capital 
'' offences of very wide and lai^ extent/^ *^ 

After some important general remarks the work proceeds, 

* ' Let me now return to the debate on Sir Samuel RomiD/s late 
Motion. By the new statute private stealing may be accompa- 
nied by aggravations which subject the offender to transportation 
for Jife : and shall it be said again, as in the House of Commons 
it once has been said, that such punishment carries with it '^ a 
proclamation of impunity?" That statute has ike peculiar merit 
of endeavouring to adapt a gradation of punishment to the gra- 
dation of malignity in crimes called by one common name. For 
my part, I welcome transportation as a substitute for death. 
But with the general properties of it as a punishment I am by no 
means satisfied: 

f ^ It is singular enough that the punishment for private stealing 
by hard labour, which has lately been proposed as one of the sub- 
stitutefi^ for death, seems to have occurred, though indbtinctly, 
to the very legislators by whom the penalty of death was first 
appointed. By the statute of the Vlllth of Elizabeth, this 
crime when committed clam et secrete was excluded from the 
benefit of clergy, and it is necessary for every indictment to coil- 
tain those words in order to subject the accused party to capital 
coni^iction. Now this very statute in its preamble says, " that it 
^' is made to the end that the fraternity or brotherhood of cutpurses 

■■■— : ■■ • • ■ ■ ■ -— r • ' — T 
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'' aiidpkkpocketsi»dyiio^coftiifiiietofioetd{e by the secret 
** of good and true subjects. Does not dien this preamble kself 
^* seem to intimate that the proper remedy is to oblige die criminal 
<' to hard labour r* 

4 

f^ The opponents of Sir Samuel Romilly laid great stress upon 
the number of offenders who are guilty of ** larceny firom the per- 
son ;" and to thdr arguments I shall reply, what impartial 
inqinrers must often be disposed to say on other occasions, ^* nee 
niliil^ neque omnia.";]: They who admit the same prenuaes are 
not always led by them to the same conclusions, and in the dis- 
cussion of moral que8ti<His it often happens that difficulties arise, 
not upon the truth of a general principle, but upon the degree in 
which it is applicable to particular points of practice, and upon 
the purposes for which it oi^ht to be controuled by other prin- 
ciples equally comprehensive, or equally sound. 

' That the frequency of an offence is sometimes a solid plea for 
enforcing, and even enactii^ severe statutes, will, as a general 
proposition, not be denied. And die utmost which a man of 
reflection would require is, that when such frequem^ has been 
long and considerably checked, such severity should be propor- 
tionably relaxed. § You avowedly did not employ death till 
criminals were numerous — ^you should have ceased to employ it, 
when they became fewer — you may resume it when they become 
numerous again. 

^ Whether it be possible for some kind of small offences to be 
so frequent as to justify capital punishment for die prevention of 
die aggregate mischief produced by them is^ also, a general 

* See Pagge, vol. II. chap. z. Sect. 2. 

t 458. 
t Terent. Adelph. Act i. Sc. «. 
• f The principle df inch relaxation Is well stated by Valerias Meualinos.- 
" PlacniMe quondam Oppias leges» sic et temporibos reipublicae postolantibns 
remiasam aliqaid postea, et mitigatiun quia ezpedierit*' (Tacit. Anna!. lib. iii. 
par. r.) ' . , 
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queatioB^ upoB which good ^len mil pause, before ^ey deade 
in the afinai^tiire* la flay view of the aulgect, 

*' Mants iowusque TWpugMnt, - 

The Dipiber eveo of supi^)! criqies m^y render their, tendency 
yery dan^efous. But would that tendency have induoed Black- 
stone to retract or qualify his position^ *' that it is not the fre- 
quency only of a crioie, or tb/e difficulty of otherwise preventing 
it, that wiU ^cuse our atte^iptii^ to prevent if by .9 wanton/' 
and, as I wotuld at^, unneQessary, s^ul therefore unjust j,'' effusion 
of buvmn Mood ?" Smaller crimes ar/e, from their |iBry nature, 
most likely to be frequent, and jiia^y who commit them may 
make a jest <^ the light punishmients denounced against them. 
But shaU it be said^ that their jsev^rity, thei*efore, must be indefi* 
nitdy iocr^ised? ^' Is )i not obvious/' says Mr. Dagge, ^^ that if 
** punishments are to be incri&ased on this account, they might be 
'^ aggravated till a^ small crimes are made capital ? But such a sys- 
'' tem of legislabon as this reasoning tends to eststbUsh, would 

ia»}eed breatbe the true spirit of ]>nico% laws.^f 


a 
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In England, Germany, and France, a man knows, that if he 
commit murder, every person around him will, from that instant, 
become his enemy, and use every means to seize him and bring 
him to justice. He knows that he will be immediately carried 
to prison, and put to an ignominious death, amidst the execrations 
of bis countrymen. Impressed with theise sentiments, lUid with 
the natural horror for murder which such sentiments augment, 
the populace of those countries hardly ever have recourse to 


* Hor« Satyr, iii. lib. 1. t VoL i* p. 159. 
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stabbing in their acjcideotal quarrels^ however they mtj bekn 
flamed with ai^er and rage. The. lowest black-guard .in the 
streets of London will not draw a knife against an antagonist far 
superior to himself in strength. He will fight him 'fairly with his 
fists as long as he can, and bear the severest drubbii^i rather than 
. use a means of defence which is held in detestation by his country- 
men, and which would bring l^im to the gallows. 

The murders committed in Germany, France, or England, are 
therefore comparatively few in number, and happen generally in 
consequence of a preconcerted plan, in which the murderers have 
taken meaHires for their escape or concealment, without which 
they know that inevitable death awaits them. In Italy the ca^ is 
different, an Italian is not undei; the influence of so stroi^ an im- 
pression, that certain execution must be the /consequence of his 
committii^ a murder, he is at less* pains to restrain the wrath 
which he feels kindling withm his breast ; he sdlows his rage full 
scope ; .and, if hard pressed by the superior strength of an enemy^ 
he does not scruple to extricate himself by a thrust of his knife ; 
he knows, that if some of the Sbirri are not present, no 'other 
person will seize him ; for that office is held in such detestation 
by the Italian populace, that none of .them will perform any part 
of its functions. The murderer is therefore pretty certain of 
gaining some church or convent, where he will be protected, till 
he can compound the matter with the relation of the deceased, 
or escape to some of the other Italian states; which is no very 
difiicult matter, as the dominions of none are very extensive. 

Besides, when any of these assassins has not had the good for- 
tune to get within the portico of a church before he is seized by 
the Sbirri, and when he is actually carried to prison, it is not a 
very difficult matter for his friends or relations to prevail, by their 
entreaties and tears, on some of the cardinals or princes, to inter- 
fere in his favour and endeavour tor obtain )iis pardon. If this is 
the case, and I am assured from authority which fully convinces 
me that it is, we need be no longer surprised that. murder is more 
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cK)tilmoiT atnoi^ die Italian populace^ than among the common 
people of any othei^ country. As sootf as asylums for such crimi- 
nals are abolished^ and justice is allowed to take its natural course, 
that foul stain will be entirely effiiced from the national character 
of the modem Italians. This is already verified in the Grand 
Duke of Tuscany*8 dominions. The same edict which declared 
that churches and conVents should no longer be places of refuge 
for murderers, has totally* put a stop to the use of the stiletto; 
«id the Florentine populace now fight with the same blunt weapons 
that are used by the common people of other nations. 

VUm i^ Society m Itidy, Letter 45. 

ROME. 

Thefts and crimes which are not capital are punished at Rome> 
and some other towns of Italy, by imprisonment, or by what is 
called the Cord. This last is performed in the street. The 
culprit's hands are bound behmd by a cord, which runs on a 
pulley : he is then drawn up twenty or thirty feet from the gifouod, 
and, if lenity is intended, he is let down smoothly in the same 
manner he was drawn up. In this operation the whole we^ht 
of the criminal's body is sustained by his hands, and a strong 
man can bear the punishment inflicted in this manner without 
future inconveniency ; for the strength of the muscles of his arms 
enables him to keep his hands pressed on the middle of his back, 
and his body hangs in a kind of horizontal position. But when 
they intend to be severe, the criminal is allowed to. fall from the 
greatest height to which he had been raised, and the fall is 
abruptly checked in the middle ; by which means the hands and 
arms are immediately pulled above the head, both shoulders are 
^located, and the body swings powerless in a perpendicular line. 
It is a cruel and injudicious punishment, and left too much in the 
power of those who superintend the e^^ecution, to make it severe 
or not, as they are inclined. 
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Breaking on the wheel is nerer iiaed hi Rome for wy crime; 
but they sometinieff put in practice another mode of etecotiQii, 
which is much more shooldngin aiq;>eanaice, than cruel in reel]^« 
The criminal being sealed <m a scaffold, the e^ecutioQer, lAia 
stands behind, strikes him on the hoMl with a hammer of a par* 
ticular constructioUi which deprives him at once of all sensatioQ* 
When it is certain that he is completely dead, l^ eiecntkmar^ 
with a Urge knife, cuts his throat from ear to ear. Jlaia last pari 
of the ceremony is thought to make a stroller impres^on on tiia 
minds of the q>ectatorSy than the bloodless blow which defNivses 
the criminal of life. Whether the advantages resulting from this 
are sufficient to compensate for shocking the public eye with such 
abominable sights, I very much question. 

Executions are not frequent at Rome, for the reasons already 
given : there has been only one since our arrival; and those who 
are of the most forgiving disposition vrill acknowledge, that this 
criminal was not put to death, till the measure of bis iniquity was 
sufficiently full; he was condemned to be hanged for his fifUi 
murder. I shall give you some account of bis execution, and the 
cerenonies which accompanied it, because they du'ow some light 
on the sentiments and character of the people. 

First of all^ there was a procession of Priests, one of whom 
curried a crucifix on a pole bung with blacky they were followed 
by a numb^ of people in long gowns which covered them from 
head to foot, veith holes immediately before 'the face, through 
which those in ibis disguise could see every thing perfectly, while 
ikey coM not be recognised by the spectators. They are of &e 
company delta Misericordia, which is a society of persons who, 
from motives of piety, think it a duty to visit crimm^ under 
sentence of dea^ ; endeavour to bring tbem to a proper sense of 
their guilt ; assist diem in making the best use of the short time 
they have got to live ; and who never forsake tbem till the moment 
of their execution. People of the first rank are of this sodety, 
and devoutly perform the most laborious ftinctions of it. All of 
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diem carried lighted torcIw9| and a few dkbok tin bones, klt^ 
wfaich the multitude put money, to defray the expense of massiet} 
for the soul of the criainal. This is considered by many as the 
most mierit<>rioii8 kind of charity; and some, whose circumstances 
do fiot permit them to besHow much, confine all the expence they 
can aff(H*d in charity, to the single article of purchasing masses to 
'be said in behalf of those whobavtfdied without leavmg a farthing 
Id save their soub; 


Immediately after them came die mal^ctor himself, seated in 
a cart, with a Capuchin iriar on each side of him. Hie hang^* 
man, with two assistants ch'eBsed in scarlet jackets, wdkedby the 
oart. This procesribo baring moved slowly round the gallows, 
which was erected in the Piasza del Populo, tfa^ culprit descended! 
from the car^ and was led to a house in the neighbouiliood, at^ 
tended by the two capuchins^ He remained there about half an 
hour, was confessed, and recdved absolution ;' after which he 
came out, exclaimii^ to the populace to join in prayers for his 
soul, and walked with a hurried pace to the gallows ; the hangman 
and bis assistants having hold oi his arms, they suppolted him up 
the ladder, the unhappy man repealing prayers as fast as he could 
titter till he was turned off. He was not left a moment to himself 
The executioner stifpped from the ladder, and stood widi a foot 
on each of his shoulders, supporting himself in that situation, with 
hb hands on die top of the gallows, the assistante at the same time 
pulling down the malefictor^s legs, so that he must have died iii 
Uk mstant. . The executioner, in a short time, slid to the ground ' 
along the dead body, as a sailor dides on a rope. They then re^ 
moved the cloth which covered his face, and twirled the body 
round with great rapidity, as if their intention had been to divert 
the mob; who, however, did not shew any disposition to be 
amused in that manner. The multititde beheld the scene vrith 
sikiit awe and compassion. During the time appointed by laW 
for the body to hang,' all the members of die procession, with the 
whde apparatus of torches, crucifixes, and capuchins, went into a 
ncoghbourmg church, at the comer of the Shada> dd Babbuino, 
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und remained there till a mass was said for the soul of the deceas* 
ed; and when diat was conduded, they returned in procession to 
the gallows, with a coffin covered with black cloth. On their 
approach, the executioner, with his assistants, hastily retired among 
the crowd, and ^ere no more allowed to come near the body. 
The condemned person having now paid the forfeit due to his 
crimes, was no longer considered as an object of hatred ; his dead 
body was therefore rescued from the contaminating touch of those 
who are held by the populace in the greatest abhorrence. Two 
persons in masks, and with black gowns, mounted the ladder and 
cut the rope, while others below of the same society, received the 
body, and put it carefully into the coffin. An old woman then 
said with an exalted voice, ^' Adesso spero che Tanima sua sia in 
*' paradiso ;** '^ Now I hope his soul is in heaven ;" and the 
multitude around seemed all inclined to hope the same. 

The aerious and compassionate manner in which the Roman 
populace beheld this execution, forms a presumption- of the 
gentleness of their dispositions. The crimes of which this man 
had been guilty, must naturally have raised their indignation, and 
his profession had a teadenicy to increase ahH keep it up ; for he 
was one of the Sbirri, all of whom are held in the most perfect 
detestation by the common people ; yet the moment they saw this 
object of their hatred in the character of a poor condemned man, 
about to suffer for his crimes, all their animosity ceased; no 
rancour was displayed, nor the least insult offered, which could 
disturb him in his last moments. . They viewed him with eyes of 
pity and forgiveness, and joined with earnestness^ in prayers for 
his future welfare. 

The manner in which this man was put to death was, no doubt, 
uncommonly mild, when compared with the atrocity of his guilt ; 
yet I am convinced, that the solemn circumstances which accom- 
panied bb execution, made a Reaper impression on the minds of 
he populace, and would as effectually deter from the crimes for 
which he was condemned, as if \^e had been broke dive on the 
wheel, and the execution performed in a less solemn manner. 
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Convinced as 1 am, that all horrid and refined cruelty in the 
execution of criminals is> at least, unnecessary, I never heard of 
any thing of that nature without horror and indignation. Other 
, methods, no way connected with the sufferii^s of the prisoner, 
equally deter from the crime, and in all other respects, have a 
better influence on the minds of the multitude. The procession 
described above, 1 plainly perceived, made a very deep impression. 
I thought I saw more people affected by it than I have formerly 
observed among a much greater crowd, who were gathered to see 
a doz^i or fourteen of their fellow-creatures dragged to the same 
death for house-breaking and high-way robbery; mere venial 
offences in comparison of what this Italian had perpetrated. The 
attendance of ihe capuchins, the crucifixes, the society of miseri-, 
cordia, the ceremony of confession, all have a tendency to strike 
the mind with awe, and keep up the belief of a future states and 
when the multitude behold so many people employed, and so much 
]Nuns taken to save the soul of one of the most worthless of man- 
land, they must think, diat the saving of a soul is a matter of 
great importance, and therefore naturally infer, that the sooner 
they b^n to take care of their own, the better. But when 
criminals are carried to execution, with little or no solemnity, 
amidst the shouts of an unconcerned rabble, who applaud them 
in proportion to the d^ee of indifference and impenitence they 
display, and consider the whole acene as a source of amusement ; 
how can such exhibitions make any useful impression, or terrify 
the thoughtless and desperate from any wicked propensity? If 
there is a country in which great numbers of young inconsiderate 
creatures are, six or eight times every year, carried to execution 
in this tumultuous, unaffecting manner, might not a strainer con- 
clude, that the view of the legislature was to cut off guilty indivi- 
duab in the least alarming way possible, that others might not be 
deterred from following their example i 

Viiw rf S$aety in Italy, 
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EXTRACTS PROM TfiE CODE OF LAWS EN- 
ACTED BY THE DUKE OF TUSCANY. 

Since our accession to the throne of Tuseany, we have con- 
sidered the exadiiDatioB ftod reform of the criminal hiws as one 
of our principal duties : and having soon discovered diem to be 
too severe, in consequence of th^ having been founded on 
nuucims established either at the uriiappy crisis of die Ronam 
empire, or during the troubles of anarchy ; and particnlarly, dial 
they were by no n^ans adapted to the mild and gentle temper of 
our subjects ; we set but by moderating the rigour of die said 
laws, by giving injunctions and orders to our tnbunak, and by 
particular edicts abolishing the pains qf denth, together with the 
different tortures and puaishments, which were immoderalie, and 
dispropordoned to the transgressions, and contravendons to fiscal* 
laws: waiting till we were enid>led by a serious examination, and 
by die trial we should make of these new re|^latipas^ entirely to 
reform the said l^islatare. 

Widi the utmost satisfaction to our paternal feelings, we have 
9jt length perceived, that the ndtigadon of punishments, joined to 
a most scrupulous attention to prev^t crimes, and also a great 
dispatch in the trials, together with a certainty «k1 suddenness of 
punishment to real delinquents, has, instead of increasing the 
number of crimes, considerably diminbhed that of the smaller 
ones, and rendered those of an atrocious nature very rare : we 
have dierefore come to a determination, not to defer any longer 
the reform of the said criminal laws ; and having abolished in an 
absolute way the pa^n of death, deeming it not essential to the 
aim of society io punishing the guilty ; having totally forbidden 
the use of the torture, and the confiscation of the criminals'' 
good^, the latter as generally tending to the niin of their innocent 
' families, which were not accomplices in their offences; ha^ng 
. excluded from the legislation a multitude of crimes^ improperly 
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ctUed l^te majef^* bveDted.iii barb&routo titers by • rafinemeiit 
of cruelty ; aad having ordered ptini^iiients fNTopartioned to, die 
different kinds of transgre^aofhSy in the interim indispensftbie in the 
different cases: we haVe detenmned, in thcfiihies»of ouriupreBM 
authority^ to order as feOews. 



We confirm by om* supreme authority^ arid by m speaial raaokn 
tion^ the abolition of the torture, in the disuse of tke practice «f 
whieh we have long since encounged the tribiiinb' kt the grand 
duchy by our approbatidii ; dsA we allow no ekeeptioii of anjf 
kind of torture, nor of any case or effects, for which it was for- 
ttierly fH-aclised in eriminal ittatters. 

We have seeitf wilh horror the fiictUty wilb ^Ucky in the foraMt 
laws, the pani of deadi wa9 decreed, ev^nl agakst oritaes of do 
very gfeat enormity; and haring considered UmI the objeel of 
punisbmeiit ought to eon^ty in the stotisfilctiOB due either to a 
]^ivate or public injury, m the eorrection of the offender, whfo itf 
sdlla meml^r aad ehildof die soeiety and of dresfate^ and ^diosa 
refor Matioa ought nerer to be despttfed of, i^ dM security, wher# 
the crime is veiy atrocious in its nature, Aat be who baa committed 
it shall not be left at liberty to commit any others, and finally in 
the public example; and diat the gbvchrnment, in die pwrishment 
of crimes, £Uid hi adapting duch pimishnieat fo the objects toward! 
which alone it should be directed, ought lilways to eAq>loy those 
tneans which, whilst ifae^ we the most efficacioiB, n-e the least 
hurtiiil to the offeild^ ; which efficacy and moderation we iiad to 
cotisiat metre in eondemning the said offender to hsird liboui^ than 
IB putdng him to dea& ; fmoe die fotmer sertea aa a kstiBg ex<- 
ample, suid die latter oidy aa a momentary object of terror^ whkh 
is cfftoi chan§^ into pity ; and flinch the fortner tekea from the 
delinquent the possibility of eommitdng the same crime s^gain, bat 
dtes not destroy the hope of hia reformation, and of his becoamg 


* High treaf OD, confined ta Hie ^noa or interest of the prince. 
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once more an usefiil subject : acnd havh^ coa^dered besidesj,' that 
a legislatioD very diflFerent from oar preceding one, will i^ree 
better with the gentle manners of this polished age, and chi^j 
with those of the people of Tuscany , we are come to a resolution 
to abolish, and we actually abolish for ever, by the present law, 
the pain of death, which* shall not be' inflicted on any criminal^ 
present, or refusing to appear, or even confessing his crime, or 
being convicted of any of those crimes which in the laws prior to 
these we now promulgate, and which we will have to be absolutely 
and entirely abolished, were styled capital. 

% 

And as those who are guilty of the crimes formerly deemed 
capital, and other grievous offences, should continue to live, to 
alone by sbme good actions for the bad ones diey have committed, 
we order that public labour during the term of their natural life, 
as the greatest punishment for the men, be substituted for the pain 
of death, which we abolish ; and for the women, confinement in 
Inridewell* likewise for life ; entirely abolishing the custom of 
allowmg the persons so condemned for life to these punishments, 
to petition for their liberty after thirty years are elapsed, as if they 
tfien became entitled to it. 

We have already abolished bj our edict, the punishment of 
branding with a red-hot iron, ordered by the law of the 6th of 
February 1750; and the punbhment known by the name of the 
strappado, so often mentioned in the ancient laws of the grand 
duchy, likewise remains abolished, with special injunctions to our 
judges and tribunak. Confirming, therefore, our order to that 
purpose, we forbid our said judges and tribunals ever to employ 
the said punishments, either in ordinary cases of justice, or in 
matte's of police ; for which edict, besides decoying the gallows 
wherever .they may be fomid, we order that all pullies and cords 
used for the strappado he taken away from the places where the 
said punishment used to be inflicted, anfl that they be no more 

* EragtuMth 
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kept exposed to the public sight; and v^hereas in many and differ- 
ent statutes of the cities of the grand duchy, the barbarous and 
inhuman punishment of the mutilation of limbs is ordered and 
prescribed for certain crimes, although it has not been employed 
for many years, yet we annul and abolish, as far as may be neces- 
sary, the said statutes as to that effect, and likewise any other laws 
ordering the said punishment. 


A LETTER WRITTEN BY , DR. FORDE, 

THE 0|^DINABY. OF NEWGATE.* 

SIR, 

Mt opinion on the e£Bcacy of executions, can be but of 
little service to one, who has, perhaps, studied such matters for a 
considerable length of time, for the purpose of endeavouring at a 
reformation in them ; whereas I have only viewed them as they 
occurred in the course of my professional attendance, without 
expecting that my opinion wad ever likely to be enquired into, 
much less followed. From every thing I have witnessed on these 
melancholy occasions, I am decidedly clear, that executions, 
managed as they are at present, answer no end whataoever, either 
for punishment or example. By executions the intention of 
punishment is defeated; which is, 1st, to make restoration, or 
recompence, to the injured party; 2d, to warn others ; of, Sd, to 
amend ihe morals of the criminal. If I am plundered, 1st, the 
death of the plunderer may gratify my resentment, but it cannot 
restore my property; for the law gives the property found upon 
the criminal, not to him who has lost it, but to the king. 
Whenever I can find that the numbers in the Newgate Kalendar 
^e decreased, regularly, till at length the Court at the Old Bailej 
IS no longer of use — then, and not till then, I shall acknowledge, 
2d, the utility of executions for intimidatifig would-be rogues. 
With respect to the' 3d point, (amendment of morals,) the rope 


* Written 10 the year 178S, in answer to an application made by Mr. 
entfaam, * 
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puts a stop to every thing of that sort at once. But .you may 

wish to learn the ^ecty which sentence of death has on the con- 

vict; in punbhing his misdeeds, or causing him to set about the 

necessary work of repentance. From the moment he quits the 

court, every engine is set to work, both by him and his friends, to 

obtain a respite. During these exertions, vain and futile are all 

attempts of the Ordinary, 8u:. to prevail on him to reflect on his 

awful situation, with respect to both worlds. The flattering 

hopes within his own breast^ are puffed up by his friends, into a 

' certainty of saving his life ; and till the very moment in which the 

^ unexpeeled warrant fer exectitioA arrives, death is the farthest 

thing from his tkougfatA. What ii to be (tone now ? are a^few 

/days sufficient to make his peace with God? Oh no! All is 

now hurry, confusion, and despair. Is this a time to iniitruct him 

in religion ? Alas, be does not, perhaps, know the meaning of the 

word ; nbr does he conceive any benefit whatsoever to arise from 

fhe o^ of the name of a G6d, or a Saviour, except that of filling 

. tip fab common convel'sation by explanatory blasphemy. To divert 

liim now from any serious thoughts, he is daily visited! by his suppose 

ed friends, i*elations, or colleagues ; who, (some with good motives, 

and some with bad) are urging him to die like a man ; and in order 

to assbt him in keeping up hb spirits, each visitor brings a little 

something for a parting-glass, whicfa frequently terminates in the 

intoxication of the unfortunate Sufferer, and precludes even the 

shadow of repentance, or contrition. Here you will be likely to 

attach blame to the prison-keepers for suffering liquors to be 

brought in ; but what can they do ? Women, who are chiefly the 

conveyors of them, conceal diem in such ways, as would be termed 

the grossest iflsult to search for. Besides, common humanity says, 

*' as he has only a few days to live, why add torture to torture, by 

'^ keeping from him the consolation of his rdatives i" Sec. HThe 

fesult of all this (I speak generally) is stupidity at the hours of 

^ormng-devotion, enthuasiasm,rhodomontade,and fruitless threats 

of revenge against hi^ prosecutor, in the evetiing. At length the loi^ 

-dreaded morning arrives; he knows he must quit thb world, 

and he may as well do so wkb a good grace as not. ^* What 


u 
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^ would liii qM a«sociate9 iMtyi if they were to behold him die 
^Ht^i f ifi$ (hdr phrase is.) Hi^nemory would be despised, and 
fatd in aboninatioii."— He notiats the drop, resohite to ap- 
pearteoei howsoever he nay be wiihin-^^bovrs to die spectators-^ 
Aakes hands with the Ordmary, and such others as may he with 
hain traveUiag the same journey; and (aooording to the enpres- 
mom in the dying^speech, vihidk at this moment is publishing in all 
parts of London) ** is laaoched into etemity/'—^This man b not 
puniihed, nor are his ctmpten intimidaied. — It is like die acting 
of a tragedy: a momentary tear of pity may foe shed ; but th^ 
next ribaldry obliterates the whole of the foregoing catastrophe. 
For argument sake, we will suppose the convict a true penitent 
and resigned to his fate, with a full trust in, or even a modest 
hope of salvation. The spectators are ignonmt of what is passing ' 
in his mind; but they see his res^ignation in his countenance: con- 
sequently they are not intimidated by his example. We will 
suppose again, that some real contrition may arise in the breasts of 
some few who are under sentence; and they may have deceived me 
as well 98 themselves. Let a respite come to these people who had 
given such good hopes of reformation, and what is the cons6» 
quence i I do not, at this moment, ^collect one, who did not, 
4ilmost immediately, forget all his good resolutions. Nay, I wHl 
take upon me to say, that some of the most wicked prisoners who 
are now in Newgate have been under sentence of death. One 
instance let me mention, of a man who was in diat predicament, 
and who gave every hope of reformation. It was an arduous 
matter to get him respited; but it was done. He was removed 
from die cdls and his punidiment mitigated to transportation. 
Meeting me a few days afterwards, hesaid, " Here are the books 
« you so kindly lent me ; and having no further use for them, 

*^ I retmn then with nsany dumks." But I ask, '< Why execute 

<' at all r Who shall say dut the mosi hardened villain may not 
repent? Yondi, health, ignorance, bad companions, &c. may 
lead a man to peipetrate the greatest crimes. The time, how- 
ever, may come, when he looks back with horror, on his past 
transgressions^ and repents in dust and ashes. Executelam, and 
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of hiB hope of salvation f Why not leave him to 
God and liis own conscience? Time, confinement, mortifi- 
cation, &c. may restore him, smd cause ''joy in heaven :" — ^r^ular 
labour, — the sweets arising from industry,*— the want of bad com- 
panions, &c. all combine to recover the lost sheep, and ** the 
'' last state of that man is better than the^rs^." Who is he now 
that can take upon himself to determine, that it would have been 
better to put diat man out of the world ^ I say, it is arrogating an 
authority which no frail mortal has a right to do. Some persons 
(who think they abound with the milk of human kindness) will say, 
'' I would punish no crimmals with deaths except they had com- 
'' mitted murder, but that blood requires Mood'' — '' Whoso 
'' sheddeth man'B blood," &c. (Gen ix. (>.) This, however, was 
not used, by the Almighty,. on z particular cstae ; but as a desul- 
tory threatening. In the case of Abel's murder, (Gen; iv. 10.) 
instead of Cain being instantly punished with death, God says, 
'' The voice of thy brother's blood crietii unto me. from .the 
'' ground." What infliction, then, is passed upon him? God says, 
(verse 12.), '' When thou iillest the ground, it shall not yield unto 
'' thee her strength. A fugitive and a vagabond shalt thou be. in 
^* the earth." This seems more like sentetice of transportation 
than sentence of death. The result of that first murder is this, 
that God himself sets a mark upon Cain, lest any one should. at> 
tempt to kill him, (ver. 15.) This then is no sanction (or. our 
; executions. We well know, that previous to the French revolu- 
tion, all robbers as well as murderers were pumshed with death, 
being previously broken upon the , wheel. The consequence of 
which was, that very few robberies were committed, without being 
attended with murder. Whereas, the mildness, and uncertainty of 
our punishments are the reasons, why so very few murders are per- 
petrated amongst us* In short, when the criminal is dead,hoiii 

the- crime and the punislunent are soon forgotten: let IdmUve, 
and labour, and the public may benefit by hia example: whilst he 
himself is making some atonement for bis crimes by his industry, 
and humbly endeavouring to make his j^ce with God. I have 
often reflected, and as often wondered, with what small degree of 
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devotion or right' frame of mindy certain persons have joined* 
in the seccmd prayer in our church service, '' Ahnighty God, 
who desirest not ^he death oi a sinner, but rather that he may turn 
from his wickedness, and live:*' strange it is, that our Rblioion 
is so mild, and our L4ws so sanguinary! Instead of spariiq; 
the life of a criminal, in order that he may turn from hk, 
wickedness and try to live for ever, o^r criminal code nipa 
him in the first bud of his sin, cutting off all hope of refor- 
mation, and destroying the possibility of atonement to the in- 
jured party. — I hear some one say, '^ What is to be done then widi 
criminals ? vrould you execute none T* — None: square the punish- 
ment to the several degrees of transgression, and plead the mild 
laws of God in your frivour. 

B. FORDE. 


EXTRACT FROM A LETTER* OF THE REV. 
DR. FORDE, ORDINARY OF NEWGATE. 

Jan, 22, 1808. 

''In answer to your letter relative to the reformation of convicts 
in Newgate, I must close the prospect all at once, by informing you, 
diat I have never yet seen one of that class ! In such a prison as 
our^s, reformation is not thought of, dor expected. We tiy, at 
the Old Bailey Sessions, both for the city of London, and die 
county of Middlesex. The dty prisoners seldom amount, in 
number, to one-eighth of the county prisoners. This day, one of 
our eight Sessions ended, after sitting nine days. There were 100 
indictments for Middlesex, and 15 for London.f All prisoners^ 


* Pabiiahed in the appendix to a Senkion on tbe Religions Improvement of 
Prisons, by the Rev. T. Brewster, one of the magistrates for the county of 
Dntbam* 

t The Old Bailey Sesitaas ia BepU 1806, commenced with a kalendar of 
xieiirly.180 prisoners. 
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tmder jsenteBc* wi ikaAy vUl fat «idier ^ueuttd or respiiedt li 
tjie fier/ ^esflioos, tbe kUer cod of Eebritery.r— Tpo aluMt a tiam 
for De^pnnadoB ! Those w-ho are not execntcdy at th«t |9eriod, 
have their centooce aikigataql to irawfortatmnfar life; aad, m 
twO;Or three days, are renoyed to the hulks, at Woohiric^ or 
Portamoutii ; there to labour^ tiU it is coynrenieiit to our goyena- 
maiit to transoiit diem to New South Wales. 

'' All pritooen uoder sentence of tran$portaiion oiify, are sent 
to the faiilks, within six or eight days after the sessions are fiaished \ 
and ihis is for die general health of the cxfy, in the^rs^ instanoe ; 
and in die ucond, that die co|^victs may receive the punishment^ 
which hard labour inflicts upon the idle, and which in some soit, 
prepares them for a life of industry, when diey arrive at New 
South Wales. 

'^ Many prisoners are, for small offences, whipped and dis- 
chai^ed : of course, no reformation can be expected from tiem, 
any more than frojo (fae tran$part8. Thos^ of ^ county of 
Middlesex, who are sentemccK) to six, ttnrelve, or eighteen months 
imprisonment, or' even two years, are dispatched, the day after the . 
sessions, to the county houae of correofeian at Q^rkeuwell. So 
^bat we have noae kft i« Newgate,.£X€ept aoixne diefauksrs oq tb? 
&ate side of ifae prison ; soaae fow of die citf prisoners, who aue 
under m, or i^elve monlfas uupiisofMnent; and the debtor, 'wbo 
often amount to three hundred* 

^ The different foldns ^re disposed of, during dieir coafiuie* 
ment, in various parts of the prison, aoeoirtling as they have monej 
^ fiimds. Th^re is nothing done, in die prison, in tho mvay of 
labour. There is no place to Work in, if they were so inclined; 
but they are not. ^nd woe be to that man, ^who would dare to 
«bew symptoms of reformation before his brother felons ! Nor^ 
indeed, would dieir reformation avail them any thing ; for jafter 
die exipiration of dieir tem^porary Mapriscmmeat, who, would be 
hardy enough to employ them ? So diat we^ invariably &k1, diat 
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they who have once trooagceaaei, and have had a temporary punish- 
ment inflicted on them, are' certain of being speedily reconducted 
to Newgjate, from the necessity of being compelled (as it were) to 
plunder, to ward off the invincible calls of nature. 

'' If, instead of transportation, penitentiary habitations were 
provided, wherein labour was enforced and good conduct reward- 
ed, something periiaps might be done towards reformation ; but, 
in die present state of things it is, in niy humble opinion, im* 
possible/' 


HINTS FOR THE IMPROVEMENT OF THE 
POLICE, 8cc. BY B, FORDE. 

> 

lE^XBCUTioNs are of no avail, either for punishing criminals, o( 
intimidating others from the perpetration of crimes; but^fthejr 
must be inflicted, they should be speedily done, after sentence ^ 
passed. Solitary confinelnent, by night, and labour, by day, are 
the only punishments of which criminals are in dread. Even the 
bulks are of no use for preventing crimes ; but rather encourage 
them. In them, the convicts are pleased to meet their old com- 
rades, and to form new connexions. They seldom work, on an 
average, sir houh in the day ; whilst the remainder of it (togethe^ 
with a great part of th6 night) is employed in plans for escaping, 
for future pluidering, and in sodomy. Sending convicts to New 
South Wales, though it may ease the public mind, to get rid of 
them for the present, is of little benefit to the transports. It is a 
matter of amusement to them' to -change the scene, and view a 
new country; but the same crimes for which they w^ere banished 
are still carried on. Reformation is out of the question. Were 
any of them inclined to reform, they would either be sbamedv or 
beaten out of it. So dutant a settlement can never be of service, 
to the motber-countryi ei^cept it be in getting rid of such crimi- 

♦ o 
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nals as are detenninately wicked, and too «ttocioi0 to be re- 
formed. 

When convicts, then, are to suffer teaiporaiy confinement, it 
should not be in the hulks ; but in a well conducted house of cor- 
rection, or proper settlement at, or near home ; where labour is 
enforced, religion practised and explained, and morafitjr culti- 
vated. Neither should they be cooped up uselessly in any of the 
city of London or county gaok ; wherein, for want of labour,*^ 
drinking, gambling, whoring, and wickedness of every descriplioa, 
are continually carried on. 

The igmMmce of the inferior classes of Society, b the first and 
great cause of the multitudmous dqanedations which are daily and 
nightly committed* Idleness is the second. 1st, Public schools^ 
under die care, controul, wad inspection, of a zealous parochial 
conunittee, ought to be established throughout the whole king- 
dom, if possible ; in which religion, morality, and a moderate 
degree of learning, should be <taught to the poor, free of eveiy 
expense. 

2. Work ought to be provided for the industrious. 

3. A house of industry and manufactures, and also of educa- 
tion should be established for poor Jews. 

4. A strict enforcement, in every parish, of the vagrant act, 
(17th Geo. II.) relative to beggars, 8cc. 

5. No Jew to be suffered to carry a Pedlar's box, or to pursue 
street-traffic of any sort, without a strong recommendation to a 
magistrate in the district, from one or more respectable persons 
of his own persuasion, and afterwards having a licence for such 
traffic, under the hand of that magistrate. 

6. All keepers of public-houses^ within die bilb of mortality. 
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ahoidd ha^e it printed in their beer licences, that tbey sbre not to 
harbour icfle, disorderly paupers, or others, at improper houraf, 
on pain of fine for the two first offences, and loS3 of licence for 
thediird. 

7* A certain number of respectable parishioners should be ap- 
pointed, every week or fortnight, in their turn, to inspect public- 
houses, and to disperse the gangs of rogues and prostitutes, who 
assemble, night after night, in those houses; and to lodge, next 
day, a complaint, upon oath, before a magistrate, in order thai the 
fines. Sec. in the last article mentioned, may be levied upon the 
landlord, or keeper of such. 

8. The number of improper public-houses to be gradually 
lessened. 

9* No poKce-officer, patrole, or constable, shall be permitted 
to keep a tavern, or public house. 

10. Every brewer, distiller, or wholesale dealer in wines, * 
liquors, Sec. who ii» the landlord, or owner, of a public house, 8u:. 
shall give security for the good conduct of the tenant, who rents 
from him such public house, 8u:. to the magistrates in the neigh- 
bourhood of such house, 8cc. that the tenant shall carry on the 
busiAess of such house agreeably to the foregoing rules, No. 6 
and 7* 

11. Mechanics, or others, who wcnrk by the week, niust be 
paid Iff then- employers on Fridays. 

IS. No pay tables to be held, or kept in public houses on any 
account whatsoever* 

IS. Shops not to be opened for sale of goods, on Sundays, 
good-fridays, or general fastnlays, under penalty. 

14* Tea-gardens and public houses, in the evrirons of LoiAIob 

o 2 
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and other laiige cities and townsy which are Ofpoi in thft suniiiier 
only, must be shut up, and the guests dismissed, under a penalty 
on them and the occupiers, at ten o'clock, P. M* 

15. Skittles, pins, shufBe-bpards, cards, dice, drafts, 8cc. not to 
be suffered in public houses after day-light. 

■» 

16. There should be a day-watch, as well as a night-watch, in 

every parish. The former should be reUeved, or changed, eveiy 
four hours. The latter should be relieved every two hours in 
winter, and every four hours in summer. They should occupj 
the same walk, or district, as seldom as possible ; thereby to pre- 
vent the opportunity of getting acquainted m die parish, and 
leaguing in villany with the. servants, or apprentices, in the nei|;h- 
bourhood* 

17.' A penalty to be inflicted on all watchmen who are found 
putting up window-shutters, or doing domestic work for any 
of the parishioners, durii^ watch hours. 

18. In addition to the night-watch, there should be a horse* 
patrole at the different great avenues to London, Westminster^ 
and Southwark. . 

19^ The same parochial committee, (No. 7.) shall superintend 
the watchmen and patrole every night; shall march them, like a 
relief-guard, to their several stations, walks, or districts ; and shall 
also preside at dieir respective watch-houses, 

SO. All lodging-houses should be registred, under a penalty, and 
an account taken of their lodgers. 

21. Lamp-lighters to trim, or prepare, their lamps, before 
eight o'clock, A. M. in summer, and before nine, A.M. in 
winter, under a severe penalty: and to ply all night at their re- 
spective watch-houses, for the purpose of relighting such lamps 
as are extinguished during the night 


ft 
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C2. link bojB not to be allowed on any Recount 


25. No soldier ever to appear without his uniform. 

44. A strict eye to be kept on livery-stable keepers; and no 
person suffered to hire a horse, &c. without giviiig his name 
and address; which^ under a. penally on both, sides, must be 
inquired into. 

25. There is a certain set of officers at all fam^ who are ap- 
pointed to take a description of all horses which are brought to 
Ae fiedr; but who n^ect so to do. Were these descriptions 
-entered in a proper office, in Smithfield, of the horses brought to 
Ae London markets, persons who had horses stolen from them 
would apply there. — ^The buyer and seller oug^t to pay a small 
tax at the time of sale ; and the horses should not be exposed in 
any other way, than as black cattle are in Smithfield ; that is, 
listened to a rail or rope. *I1iere are hundreds of horse-dealers, 
in England, who never took out a licence for such traffic, though 
explressly required so to do by the law. These persons parade their 
horses through the fain ; but die magistrates and constables pay 
no attrition to them. Every dealer in horses should shew his 
licence to the last tumpikie-keeper, previous to his going into the 
lair ; and, moreover, should apply to the magistrates, or proper 
officers, to inspect his stock of horses, and look at his licence. 

26. The police offices to be open from nine till nine. 

27. The present number of constables, or runners to the police 

offices, is by no means sufficient. 

« 

28. A prosecutii% barrister, or two, with three ttttomi^, sliould 
be appointed and paid by government, to conduct suits for crimes 
committed, for all injured penons, whose circumstances \viU not 
pennit them to undertake the expence. 
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29' The penahy for forfeiture of reoognisaacat should be eon- 
siderably increased, and the payment ahvays enforced^ 

30. The money granted to poor . prosecutors and witnesses, 
who eome from distant parts of the country, for the purpose of 
defrayii^ their expenses of tracing, loss of tinae, &c. is not 
sufficient, consequently many felous escape punishment.^ 

91. The city of London should provide a house of correction 
for their own prisoners. The vfwat of such a house ia Ibe cause 
of keefung so many prisoners m Newgate, who are sentenced to 
fines and short imprisonment : by which confinement, they are 
not only instructed and coafil'med in all methods of plundering; 
but may also endanger the public health. Women paiticulaily 
ought to be speedily removed. 


Pp6gr^^ ^f tke bUb for mboliMhg the jnmuhmeni of death, 
fwr stealing in dwdltng-hauses to the amount of 40s.j for 
stealing privately in a shop to the atfsowut of Ss. ami for 
steating upon navifgable rivers. 


June dgdi, 1808. On the motion of Sir S. Bimilly die 
following papers were ordered : 

Ist, A return of the number of persons, male or female, com- 
mitted to the several gaols in England or Wake for trial at the 
different sessions or assizes in the years 1801, 2, 3, 4, 5, 6, and 7 9 
distii^oishing the crimes with which they were respectively 
charged ; and the numbers sevjerally convicted, ao^piitted, or.dis- 
charged by {M'odamation, or by reason of no bill being found 
against them ; and the sentences of sudi as were convicted who 
have been executed ; and distiqgui^ng particularly in each year 
the number of persons, male and female; committed for privately 
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stealing in a sbop or warehouse to the amount of five shillings^ 
and of those committed for stealing in a dwelling-house to th^ 
amount of forty shillings ; and of those committed for stealing 
cloth from bleaching grounds to the amount of ten shillings ; and 
the nun\bers indicted for such several offences^ and the number^ 
convicted capitally upon such indictments, and the numbers of 
those so capitally convicted who have been executed in each of 
such years. 2. A return of the number of persons, male or 
female, committed to the several gaols in England and Wales for 
trial at the several quarter sessions in the said years, distinguishing 
the crimes with which they were respectively charged ; and the 
numbers severally convicted, acquitted, or discharged upon pro- 
clamation, or by reason of there not being any bills found against 
them ; together with the sentences of such as were convicted 
9. A return of the number of persons, male or female, who re- 
ceived sentence of transpoi^tion at the difierent sessions, assizes, 
and quarter-sessions in England and Wales in the said years, dis- 
tinguishing the number transported for seven Dr fourteen years, or 
for life, 4. A retuni of the number of persons, male or female, 
who have been transported as criminals to New South Walies 
since the first establishment of the colony ; specifying the term 
for wbich eaph person was transported ; the date and place of the 
conviction ; and the time of embarkation for New South Wales. 
5* A return of the number of persons, who being. under sentence 
of transportation, have, in each year, since the year 1780, died in 
the hulks. 

V 

No return was made to the house. 


MMM 


May £6, 1809* — <Siir Samuel Romilly rose to revive a motion 
he' had made in the last session, for a return of the number of per- 
sons who had been committed to the various prisons diroughout the 
united kingdom for a certain number of years^ in order to be tried 
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for capiilaf and transportable otfence^ sp6cifybg sucb as were con- 
victed, such as underwent the sentence of the law, tind such aS Were 
pardoned, or their punishments commuted for others of les^ef 
severity ; and his object in this motion was, to. submit for the con- 
sideration and adoption of the legislature, but ndt before <he next 
sessioti, a measure for mitigating the severity of the criminal laws, 
and better S'ecuring the certainty of punishment for actual guilt. 
As to the return necessary, he should go back to the year 1802. 
What he wished chiefly to know was, the number of persons who 
were convicted of capital and transportable offences, distingubbing 
those who had suffered the sentence of the 4aw ; but he found 
great difficulty in obtaining any correct information on the subject 
at the office of the Secretary of State. It appeared there, that 
from 1802 to 1808 the nuitaber of males committed for stealing 
in dwelling houses was 499^ and die number of females 414 ; and 
out of the number of 913, it did not^appear that more than one 
was executed ; but diere were no means of ascertaining how many 
of the remainder w^re convicted, or how they were disposed of. 
With a view, therefore, to distinguish what was the practice com- 
pared widi the law, he should move for a returnfof the number of 
persons committed for trial in die several counties for the years 
1805, 1806, 18079 and 1808, distidguishing the crhnes for which 
they were committed, the number convicted, the punishment in-r 
flicted, the number discharged by proclamation, and the number 
executed. The next return wanted Was the whole number sentenced 
to transportation to New South Wales, with the several periods of 
their transportations from the time of its first establishment. 
There was another point on this head most material for consider* 
ation ; namely, the time usually allowed to elapse after sentence, 
before those persons* are sent out of the country, a time often ap- 
proaching' to the period limited by their sentence, and during which 
, they were generally imprisoned on board the hulks. It would 
therefore be necessary to move for the dates of the several con- 
victions, the numbers who. died on board the hulks, and the dates 
of departure for New Sk>uth Wales. He thought the long con- 
tinuance on board the tidks a mischievous practice, and that thi« 
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should iiot be any longer pennitted. He concluded by moving 
for the returns already stated. 

Mr. Jenkinson said, that owing to the nature of the returns 
made from the different prisons hitherto, it would be impracticable 
to comply mAk the whole of the honourable gaatleman's motions ; 
he had, however, no objection to comply with the motions 
so £ur as was practicable. 

Jlfr. Ahercromby said, that he had an the course of the last 
sesHon, given notice of his intention to move for the appointenent 
of a committee to inquire into the state of Botany Bay, and he 
was now ansdous to state the reason why he had not redeemed 
that pledge. It was well known, that circumstances of a novel 
and unprecedented nature had occurred in that Settlement, and 
as he apprehended that his Majesty's ministers would find it 
necessary to institute some inquiry with respect to the causes 
which had led to those events, he thought that h^ could not, in 
justice to the individual^ concerned in those transactions, or vntfa 
any prospect of advantage to the public, bring the subject under 
the consideration of Parliament at that time. He felt, therefore, 
that it was his duty to postpone his motion till the result of those 
measures, which he was informed ministers had adopted, was 
known ; and he was anxious to bring the subject under the con- 
sideration of the house as soon as he could do so with propriety. 
Considerinjg the number of years that had elapsed since the 
establishment of the colony, the number of persons annually trans- 
ported to New South Wales, and the extent of its population, it 
was fit that the house should inquire into the real state of the 
settlement, and to ascertain whether th^ punishment of transpor- 
tation had been found so beneficial as to induce the house to 
sanction its continuance, at least to its present extent. He did 
pot wish to be understood as entertainii^ an opinion that transport 
tation to New South ^yales should be abolished, he only wished 
that it should be confined to persons whose sentence extended to 
transportation for life, or who, having received sentence of death. 


£02 LARCENY FROM DWELLINGS. 

had their punUbmeat subsequently been changed to that of 
transportation for life. It was with these views dut he originallj 
wished to bring the subject before the house^ and he had taken 
some pains to collect informatioo ; but until it was ascertained 
that the peace of the colony was restored, and until the fals of 
die individuads engaged in recent tnuisactbus there had beta 
decided, he did not feel that he could with propriety submit any 
proposition to the house. 

Jjord Castkreagk admitted the bonnden duty of government to 
pay every attention to this important subject. They accordingly 
had not been emissive in their duty, but bad ad<^fed such mea* 
sures as upon the best information they could conceive were 
necessary. In a colony so very, distant, it was necessary to arm 
the executive government of the place with extorsive powers. 
Government had been for some time desirous of esteblishiog there 
a new order of things. A new governor was now on his way 
ituther^ with full instructions ; and he twisted it would be found 
that no care had been wanting on the part of his M^gesty's 
government to promote the welfare of the colony. 

Mr. Homer supported the idea of Sir S. RomiUy. 

All the resolutions except the first, ^lAfkk was withdrawn, were 
agreed to. 


January dOdi, 1810. — Sir Samuel Romlly moved in die 
usmd form for a return of all the prisoners con^ned on criminal 
chaiges in all die gaols of the united kingdom during the years 
1B05, 1806, 1807, and 1808; the natur<^ of their respective 
crimes, die numbers convicted, and those upon whom the sen- 
tence of deadi or transportation had been actually executed.*-* 
Ordered. 
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Sir Samud Romilly thco gave notice of a motion on FriSay 
next, on the aul^t of capital punishments. 


February 9th, 1810. — Sir Samuel Romilly said^ tbat^ agree- 
ably to the notices which had been given during the last and 
present sessions, he rose for the purpose of proposing some altera- 
tions in the criminal law of this country : and, whatever might 
be the fate of the motion which it was his intention to submit 

1 ' ' 

to ^ consideration of the house ; whether his sentiments were 
ultimately sanctioned by the approbation of the l^islature, or 
were deemed inexpedient ; he should enjoy the consolation of 
having endeavoured, to the best of his ability, to discharge what 
he had long considered a very sacred duty. It was not his nature 
to be sanguine in his expectations of immediate success : this 
question had, however, been so frequently investigated, that 
he did entertain some hope that the bill which he ahould 
have the honor to propose would be suffered to pass into a 
law : but if his hopes were fallacious, if the bills were rejected, 
he ^uld not be without the satisfaction of knowingthat, by excit- 
ii^ inquiry upon these important subjects, his endeavours would 
not be wholly useless. 

The alterations which it was his intention during this session to 
surest, would be confined, 1st, to the infliction^ in certain cases, 
of the punishment of death ; and, 2dly, to the policy of transporting 
persons for a term of years, or for the whole of life to • New. 
Soutii Wales. Upon the present occasion he must request the 
attention of the house to the law respecting capital punishments : . 
the consideration . of the law and practice of transportation he 
should defer till some future day. 

The frequency of cajntal puni^ment» appeared to him, and he 
was satisfied must appear-to the whole house, to be a subject deserv- 
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ing of the most serious inquiry. If this sad necessity did ^list, it 
was a necessity of which we 6ught to be fully satisfied, and, when 
satisfied, must all deplore : but of the expediency of such inflictions 
the most grave doubts had been entertained by some of the most 
enlightened of mankind. The indiscriininate application, in this 
Country, rather of the sentence than of the execution, had long been 
the subject of complaint : and, like many other subjects of com- 
plunt, remained unaltered. At this he did not murmur, nor should 
he despair. The progress of improvement could not, and perhaps 
ought not, instantly to be expected when opposed to practices 
which have existed for ages. Did we not see, that the principles 
so triumphantly established by Dr. Adam Smith, were yet a dead 
letter, in opposition to the numerous evils which he has so clearly 
detected, and so satisfactorily explained f 

* There b probably no other country in the world in which 
so many and so great a variety of human actions are punishable 
with loss of life as in England. These sanguinary statutes, how- 
ever, are not carried into execution. For some time past the 

— I, ' . 

* Soon after thii debate Sir Samuel Romilly poblnhed the fnbstanee of his 
speech, from which the statement beginning at the words ''T%cre wprofto&y u 
copied. The subjoined advertisement was prefixed to the tract pnblifhed by 
Sir Samuel. 

The following observatiotts contain the substance of a speech delivered in the 
House of Commons on the 9th Feb. 1810,. on moving for leave to bring in 
bilb to repeal the Acts of 10 and 11 Wiltiam III. IS Anne, and 94 Oeo. Il.y 
which make the crimes of stealing privately in a shop, goods of the value of 
five shillings ; or in a dwelling-house, or on board a vessel in a navigable river, 
property of the value of forty shillings, capital felonies. Some arguments are 
added, which on Hiat occasion were suppressed, that the patience of the Ifouse 
mi(^t not be put to too severe a trial. The attempt to reiiite Dr. Paifoy in 
particular, is here considerably enlarged. The arrangement of these observa^ 
tions is certainly very defective ; they contain repetitions which might have 
beep avoided,' and inaccuracies of style vrhicii might have been corrected, if 
the Author's occupations would have allowed of his rendeiins; this pamphlet as 
little unworthy of being offered to the public as he coiiid have wished : but to 
be useful, it was necessary that this publication should appear before th^ late 
of the bills, which are now depending in parliament| was decided-; and bis on^ 
|Bl{j««t in poblishing it IS, that it may be nsefbl* 
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sentence of dealhhas not been executed on more than a aixtli part 
<^ all the penons on whom it has been pronounced, even takk^ 
into the calculation crii^ei the most atrocious and the most 
dangerous to society, murders, rapes, burning of houses, coinmg, 
foigeries, and attempts to commit murder. If we exclude these 
finom our consideration, we shall find that the proportion wfaieh 
the number executed bears to those convicted is, perhaps, as one 
to twenty : and if we proceed still fiirdier, and, laying out of the 
account burglaries^ highway robberies, horse-stealing, sheep? 
stealing, and returning from transportation, confine our observa- 
tions to those larcenies, unaccompanied widi any circumstance of 
aggravation, for which a capital punishment is appointed by law, 
such as stealing privately in shops, and stealiog in dwelling-- 
houses and 00 board ships, property of the value mentioned in 
the statutes, we shall find the proportion of those executed ^re- 
duced very far indeed below that even of one to twenty. 

This mode of administering justice is supposed by some persons 
to be a r^ular, matured, and well-digested system. They ima- 
gine, that the state of things which we see existing, is exactly that 
vhich was originaUj intended ; that laws have been enacted which 
were never meant to be rq;ularly enforced, but were to stand as 
objects c( terror in our statute>book, and to be called into action 
only occasionally, and under extraordinary circumstances, at the 
discretion of the judges. Such being supposed to be our criminal 
system, it is not surjurising that there should have been found in* 
genious men to defend and to applaud it. Nothing, however^ 
can be more erroneous than this notion. Whether the practice 
which now prevails be right or vnx>n^, whether -beneficial or in- 
jurious to the community, it is certain it ia the effect not of 
design, but of that change which has slowly taken place in the 
manners jmd character of the nation, which are now so repug- 
«ant to the spirit of these laws,, that it has become impossible to 
carry them into execution. 

There probably never was a bw made in this covntiy which die 
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l^islfttureCbat passed it did not intend should be strictly enforced^ 
ETen the act of Queen Elizabeth^ which made it a capital offence 
for anj person above the age of fourteen to be found associating 
for a month with persons calling diemselves Egyptians, the most 
barbarous statute^ perhaps^ that ever disgraced our criminal code, 
Was executed down to the reign of King Charles -the first, and 
Lord Hale mentions 13 persons havmg in his time been executed 
upon it at one assizes. It is only in modem times that this relax- 
ation of the law has taken place, and only in the coarse of die 
present reign tfiat it has taken place to a coonderable degree. If 
We look back to remote times, there is reason to believe tbat the 
laws were very rigidly executed. The materials, indeed^ from 
which we can form any juc^ment on this subject, are extremely 
icanty ; for in this, as in other countries, historians, occupied with 
recording the actions of princes, the events of wars, and the nego* 
tiation^ of treaties, have seldom deigned to notice those facts from 
which can be best collected the state of morals of the people, and 
Ate degree of happiness which a nation has at any particular 
period enjoyed. Sir John Fortescue, the chief justice, and after- 
Wards the chancellor of Henry VI. in a very curipus tract on 
ibsolute and limited monarchy, in which he draws a comparison 
between Enghmd and France, sa^s, that at that time more persons 
Were executed in England for robberies in one year than in all 
France in seven. In the long and sanguinary reign of Heniy 
VIII. it is stated by HollinAed that 72,000 pei^ons died by the 
hands of the executioner, which is at the rate of 2,000 in every 
year. In the time of Queen Elizabeth, there appears to have been 
a great rehxation of the penal laws, but not on the part of the 
croWn ; and Sir Nicholas Bacon, the lord keeper, in an Ernest 
eomplamt which he makes to parliament on the subject, says, 
** it remainii to see in whose defoult this is;'' and he adds, 
'^ certaitt it is, that her Majesty leaveth nothing undone meet for 
^' her to do for the execution of laws,-''* and it is related, that 
in the course of her reign 400 persons were upon an average 
executed in a year. 

* D*Ewes's Jonm. 234. 


"^ 
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These statements, however, it must be admitted, are extremely 
vague and uncertain, and it is not till about the middle of the last 
centnry that we have any accurate information which can enable 
US to compare the number capitally convicted with the number 
executed. Sir Stephen Janssen, who was chamberlain of London, 
preserved tables of the convicts at the Old Bailey and of the exe- 
cutions. These tables have been published by Mr. Howard, and 
they extend from 1749 to 1772. From them it appears, diat in 
1749 the whole number convicted capitally in London and 
Middlesex was 61, and the number executed 44, being above 
two-thirds. In 1750 there were convicted 84, and executed 56 ^ 
exacdy two-thirds. In 1751, convicted 85, executed 63; about 
three-fourths. In the seven years which elapsed, fh>m 1749 to 
1756 inclusive, there were convicted 428, executed d06; raflier 
less than three-fourths. From 175jS to 1764^ of 236 convicted, 
139 were executed ; beii^ much more than half. From 1764 to 
1772, 457 were convicted, and of these 233 were executed; a 
little more tiuin half. From this period to 1 802 there has not 
been published any accurate statement on this subject But from 
1802 to 1808 inclusive, there have been printed, under the 
direction of the Secretary of State for ttie Home Department, 
regular tables of the number of peHsons convicted capitally ; and 
of those on whom the law has been executed ; and from diese 
we find, that iki London and Middlesex the number^ are as 
follows: 

*CoBticted. Exiectttad. 

In 1802 - . 97 . - 10 about 1-lOth 

1803 - - 81 - - 9 1-9A 

1804 - - 66 - - 8 about l-9dl 

1805 - - 63 - * 10 about l^di 

1806 - - 60 - * IS about 1-5tli 

1807 - -' 74 - -^ 14 about l-5tll 

1808 - - 87 - • 3 l*29tk 


Total - 528 67 rathar more than l-8th. 


^ 
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ItappearSy dierefwe, that at the commeiicemeiit of the present 
reign^ the number of convicts executed exceeded the munber of 
those who»were pardoned; but that at the present time, the 
number pardoned very far ei^ceeds the number of those virho are 
executed. This lenity I ana very hr from censuring ; on the con- 
trary, I applaud the wisdom as well as the humanity of it. If 
the law were unremittingly executed, the evil would be still 
greater, and many more offenders would escape' with -fiill imr 
.punity: much fewer persons would be found to prosecute, 
witnesses would more frequently withhold the truth which, they 
ate sw(»u to q>eak, and juries would oft^er in violation of their 
oaths acquit those who. were manifestly guilty. But a stronger 
proof can hardly be required than this comparison affords, that 
the presttit method of administering the law is not, as has been 
by some imagined, a system maturely formed and regularly esta- 
blished, but that it i^ a practice which has gradually prevailed, as 
the laws have become less adapted to the state of society in which 
we live. 


There is no instance in which this alteration ](i the mode of 
administering the law has been more remarkable, than in those of 
privately stealing in a shop or stable, goods of the value of five 
•hillings, which is made punishable with death by the statute of 
10 and 11 William III., and of stealing in a dwelling-*house 
property of the value of forty shillings, for which the same punish- 
ment is appointed by the statute of 12 Anne, and which statutes 
it is now proposed to repeal. The exact numbers cannot, from 
any thing that has hitherto been published, be correctly ascertain- 
ed ; but from Sir Stephen Janssen's tables it appears, that after 
laying out of the calculation the numbers convicted of murder, 
burglary, hi^way robbeiy, forgery, coining, returning from trans- 
IK>rtation, and fraudulent bankruptcies, there remains convicted 
at the Old Bailey of shop-lifting and other offences of the same 
nature, in the period frt)m 1749 to 1771^ 840 persons, and of 
Ihose no less than lOQ were .executed. 
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. Wbat ha$ been the number of persons convicted of those 
offences within the last seven years does not 'appear; but from 
^ the tables published linder the audiority of the Secretary of State^ 
we find that within that period therer were commtted to Newgate 
for trial, charged with the crime of stealing in dwelling-houses, 
599 men and 414 women ; and charged with the crime of shop- 
lifting, 506 men and 363 women ) in all 1,872 persons^ and of 
these only one was executed. 

In how macny instances soch crimes have been cooiknitted, and 
the persons robbed have not proceeded so far i^inst the offendary 
as even to have them committed to prison: how many of th* 
,1,872 thus committed were discharged, because those who had 
suffered by tfabir crknes would not appear to give evidence upon 
their trial : hi how many cases the witnesses who did appear with» 
held the'evidence that they could have %iven : and how numenaut . 
were the instances in which juries found a compassionate verdict, 
in direct contradiction to die plain facts clearly established before 
them, we do not know ; but that these evils must all have existed 
to a considerable d^ee, no man can doubt. 

Notwithstanding these facte, however, a^d whether this mode 
of administering justice be the result of design or of accident, 
there are many persons who conceive that it is upon the whole 
wise and beneficial to the community. It cannot, therefore, but 
be useful to examine the arguments by which it is defended. 
Discussions on such subjects artf always productive ^of good. 
They either lead to impor^Emt improvements of die' law, or they 
afford additional reasons for beii^ satisfied with what is abreadx? 
established. .^''' 


. „«'» ■ nl 


It b alledged by those who approve of the present practice^ 
diat the actions which fall under the cc^nizance of human laws 
are so varied by the circumstances which attend them, &at if the 
punishment appointed by the law were invariably iofficted for the 
same species of criqne, it must be too severe for the offence, with the 
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vrtenuatiiig drctmstances which in sooie imtanoei iMeni it, and 
it must in others fall shott of die iBord guilt ef the crime, %ifh 
its accompenyiog aggravetiotis : that the only mmi^ for this, thfc 
Qidj n^y in which it can be provided that the giuk and Ihb 
paniflhment ^11 in all cases be commensurate, is to annouaeb 
death as the appointed punisliaient, and t6 Itove a wide discreti6fi 
ill the judge of rehving that severity and substitotiBg a ailder 
sentence in its place. 

i If this be a just View of the sutject, it would render mt 
fgiilem more perfect, if in no case specific pumshments were 
•naciad, but it were always left to the judge, after the guilt of the 
eriminal bad been ascertained, to fix the punishmeBt which he 
riioidd suffer, from the severest allowed by our law, to th^ 
sli^ilest penalty which it knows; and yet what Ei^lishman 
wwdd not be alarmed at the idea of living under a law which wai 
thus uncertain and unknown, and of being continually exposed to 
the arbitrary severity of a magistrate ? All men would be shocked 
at a law which should declare that the offences of stealing in shop^ 
or dwelling-houses, or on board ^ips, property of. the different 
values mentioned in the several statutes, should in general be 
poniriied with transportation, but that the kiqg and bis judges 
shoidd have the power, under circumstances of great aggravation^ 
respectnig which diey shouM be the sole arbiters, to order Ihat 
the offender should suffer death ; yet such is in practice the hw' 
of England* 

'' In some respects, however, it would be far better that tfiis 

iHnple and awful discretion should be formally vested in the' 
judges, than that the present practice should obtain ; for it would 
then be executed under a degree of responsibility which does not 
now. belong to it. If a man were found guilty of having pilfered 
in a dwelling-house, property worth forty shilIinjg8,^or in li shop' 
that which was of the value only of five shillings, with no one cir*^ 
cumstance whatever of aggravation^ what judge whom the constt*- 
ttt^n had intrusted with an absolute discittion, and hml left 


tmmmite^ Wy l» ^P^Up opjnipii lor ^ eforcia^ of ^^ would 
vHPtWiP lor wod n tianflgisaiMofi jlp iniipt the punUhmem of death s 
hut if ia^ncb » p|ii»» .lb§ kw hi^viog |»iM the punishioeQt, the j^dgff 
IMis)y<li4Bi9:lhlitlaw.tp tfike it3 cpursey and does not ibterpps^ to 
9Pfildi!tlMi^ ]|}itiei«hl^vWtiai/ro fiite, w^ohas a Jight'to cobw 

to^ht judgniiy would in aU joasesjbe most anxiously and scrupulously 
i^^rcised ; but appoint the punishment by law, and give the judg^ 
thetpPiwer of reinittiqg it, the case immediately assumes a very 
diflFeff^ .complexion, A n^an is convicted pf one of those lar*. 
e^nicis.mAde capital by law, and is besides a person of veiy bad 
qb«racj|er. It .iis^not to such a man that mercy ist<> be extended ( * 
wdt.tbe j^entence.of the law denouncing deadi, a remission of 4t 
must be called by the name of mercy ; die man, therefore, h 
liwpged;>bnt; in truth it is not for his crime that be suffers deaths 
bat. for ;the. badness of his reputation. Another n^m is suspect^ 
^jatmurder, of which there is not legal evidence to convict him ^ 
^HHre iis^propf, bjC>wevier,.of his having coipinitted a larceny to the 
fUPQIWtt of forty shillings in 9 dweUingrhouse, and. of that he is 
OomociMd* Vhf tOO> is not dioiight.a fit object of clemency, and 
hfi is.hiQglKl^not f^tM* the.cripM of which he has. been, cpnvi(«ted|^ 
bnt fiWilbat of whieh -he is wiy suqiecfesd. A third upon his trial 
fora capital kictny ^ittempts to establish his innocence by wit- 
i^assog whom die juiy disbelieyie, imd he is left for es^ution, b^ 
eau9e be has greadgr enhanced bis guilt by the 8ubor9xtioi| of 
pegured .witnesses. In truth, he suffers death, not for felony, but 
i(Mr sttbotnalion pf peigury^ although that be not the lq;al punish- 
ment of thia offnice. 

Jf Iplaigeadiseretipnas this can ^fely be intrusted to^wy 
flMgistmles, the legislajtui^ ought at lea^t to lay. down some 
gooeKal rjdes to direct Qt assist them in the exercise of Jt, that 
terO'inq^t be, if not « perfect uniformity in the administratio|i of 
justice, yet the same spirit always prevailing, and the same maxima 
always kept in view ; and that the law, as it is executed, not being 
ifi. be,fQui|d in any written code, m^lit at least be collected with 
^/VOM^iWi^'jQtt qortftinty fr(^ an itt(entiye observation of ^the 
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actual execntion of "k^ If this be not done, if werj jiM%e be left 
to follow the light of h» own undentandii^y and to act upon th^ 
principles and the system which he has dtrived partly from his 
own observaiiony and his reading, and partly from Ms natural 
temper and his early impressions, the law, Invariable only in theory, 
must in practice be continually shiftiBg with the temper, and 
habits, and opinions of those by whom it is administered. No 
man can have frequently attended our criminal courts, and have 
- been an attentive observer of what was passing there, without 
.havii^ been deeply impressed with the great anxiety which die 
judges feel to discharge most fiuthfuUy their important duties to 
the public. Their 4)erfect impartiality, their earnest derire in 
every case to prevent a failure of justice, to punish guilt, and to 
protect innocence, and the total absence with them of aD distinc- 
tions between the rich and the poor, the powerful, and the un-^ 
protected, are matters upon which all men are ^recd. In these 
particulars the judges are alKactuated by one spirit, and die 
practice of all of them is uniform. But in seeking to attain die 
same olgect, they frequently do, and of necessity must, from the 
variety of opinions which knust be found in different men, pursue 
very different courses* .The swae benevolence and humanity, 
understood in a more confined or a more enlaiged sense> will 
determine one judge to pardon and another to punish. It has, 
often happened, it necessarily niust have happened, that the v«ry 
same circumstance which is considered by o|ie judge as matter of 
extenuation, is deemed by another a h^h aggravation of the crime; 
The forpier good character of the delinquent, his having come 
into a country in which he was a stranger to commit the offence, 
die frequency or the novelty of the crime, are all circumstances 
which have been upon some occasions considered by different 
judges in those opposite lights : and it is not merely the parti- 
cular drcumstances attendii^ the crime, it is the crune itself, 
which different judges sometimes consider in quite different points 
of view. 

Not a great ma»y years ago, upon the Norfolk circuit, a larceny 
was committed by two men in a poultry yard, but only one of 
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tkem was apprehended; the other having escaped mto a distant 
part of 41m coiiDtiy, had eluded all piirlBuit At the next assizes 
die af^rehended thief was tried and convicted ; but Lord Lough* 
borough, before whom he was tried, thinking the offence a verjr 
slight one, sentenced him only to a f^w months imprisonment. 
The news of this sentence having reached the accomplice in his 
retreat, he immediately returned, and surrendered litmself to take 
his trial at the next assizes. The next assizes came y but, un- 
fortunately for the prisoner, it was a different judge who presided ; 
and still more unfortunately, Mr. Justice' Gould, who happened 
to be the ju<%e, though of a very mild and indulgent disposition, 
had observed, or thought he had observed, that men who set out 
with stealing fowb, generdly end by committing the most atroci- 
ous crimes ; and building a sort of system upon this dbservation ^ 
had made it a rule to punish thi» offence with very great severity, 
and he accordingly, to the great astonishment of this unhappy 
man, sentenced him to be transported. While one was taking his 
departure for Botany Bay, the term of the other's imprisonment 
had expbed; and what must have been the notions which that 
little public, who witnessed and compared these two examples, 
formed of otur system of criminal jurisprudence i 

^ ■ '■ 
. . In this uncertain administration of justice, not only different 

judges, act upon different principles, but the same judge, under .the 
same circumstances, acts differently at (hfferent times. It has 
been, observed, that in the exercise of this judicial discretion,' 
judges, soon after their promotion, are generally inclined to greaf 
lenity ; and that tlieir practical principles alter, or, as it is com- 
monly expressed, they become more severe as they become more 
habituated to .investigate the details of human misery and human 
depravity. 

Let us only reflect how all these fluctuations of opinion and 
variaticms in practice must operate upon that portion of mankind, 
who are rendered obedient tb the law only by the terror of punish* 
ment. After giving foil weight to all the chances of complete 
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pnpudity wfaich Ae^catf flUggtft <» A^ii^ i«Mr) fb«f iMMre: iM* 
^des to calculate upon dw probabifitieil ^i^' AM* ' «ei- «ftar. 
conviction, of dieir escaping a severe pttmshmenC; to) tj/amAtttf 
iipon whalt judge will go the circuity tioA upon ih& pitGiq[>eet of ili 
being one of thoser wbo have been recently eliiiWtiid m die bMeb; 
}is it has been truly observed, fh^ nMt men iM iplf f9 e<»niri»*iA 
their supposed good fortune^ afnd to Biisl*ldcul«itd' atf ti$ the mUfikKP 
of prizes which there are in the lottery of life> ^are^tbbM-^Katftf^ 
lute and diougfatless men, whose evil cfispo^lionff peiml hm^ tM 
ibost necessary to repress, much too prone t& dliceive ftefii8lftiiM9 
in, their speculations upon what I am afhtid tfiiey iCtlrttCMli thiiii^ 
selves to consider as the lottery of jusdee. 

A Let it at the same time be remembefetf,^ Aati it isr mvfenaSkf 
fl^eed, that the certainty of punishment is nnsch more eAeiciMi 
ftan any Ojeverity of example for die preveatioD of erimes;' hw 
deed diis is so evident, that if it were possible that panislimml^ 
aa the consequence of guilt, could be reduced to an absolute eer^ 
feihty, a vei7 slight penalty would be flii^Sci^iit td^ preMR atrnto^t 
every species of crime, except th^e wluch arise frMV nAkSiA 
gusts of ungovernable passion. If the ri^storatite tA Ae^ ptopei^ 
stolen, and only a few weeks, or even a tew dajs imprisonment, 
^ere dk^ unavoidable consequence of tbfrfk> no dieft v^euld c^er 
be committed. No man would sfisal #hil hd wa^ M-e that lie 
ta^i not k^ep ; no dian Would, by a votoiftaiy aet^ imfmt h{(» 
self of hisJiberty, though but for e fevT dap. Itis^ t&e des^e of i 
(hipposed good which is the inceiidv^ 16 evi^ &tv66itt 00 ^kne^ 
therefore, could exist, if it il^re infalIiM3» e6tfstaA fkiMt tiot geod^ 
but evil must follow, as an udevoidabie eofisequeiiee lb* tte pevsoa 
who committed it. This absolute eert^n^^ kowever^ ie wM* 
tainable, Where fticts are to be ascertained by human «e^tinM»f, 
and questions are to be decided by human judgments. All that 
Can be done is, by i vigilant police, by mioiMlf ruk» 6f ^viAulce, 
by clear laws, and by punirimieiiti pi^dpdiKiMed tb tte goit ^ the 
offender, to approach at dearly (^ dtftt dmm^Whmom ktffMP- 
fection will admit. 


sHaF-tlFrme and cakal julls. «ii 

TbcM^ i« anolbef pmt ^ tieW in wbic^ this matter may be 
coi^dwe^ ; and wludi will make it evident that it .^auld be mora 
expedient that the judges should have the i>6¥;ier. t^ted in them 
hy h^jt olappointing die ponishmeot of everj qffeoce after it had 
l^eeik established widi all its. eircumstaBdes in proof, and of pro^ 
CKirtifmiiv tbe. particular nature and degree of thp punishment tv 
tipoiae ^aumrtaoces, than that, for such offences as I am speakiiy 
€4 so severe a punishm^t sbould be fixed by law, vvith a power 
left in the judges according to circumstances, to relax it. In the 
former case it is highly probable that the discretion would in 
pradice be exercised by none but the ju<%ies, thatis/ by ma^uOrate* 
aceasteowd to judicial inyestigatbns, fully aware of the im^ior^ 
fanceof the duties which they are catted on to discharge, and who 
^om the eminence of their stations, are, and cannot but b^jr 
sensible, Aat they are under a very great degree of. responsibili^ 
io< the public» Aocording to the practice which now prevails^ 
dm most importmit discretion is constantly assumed by persons to' 
whom the constitution has not intrusted it, and to whom it cer* 
tain^ cannot with the same safety be intrusted; by protsecutcH's, 
by juries,* and by witnesses, Though for tho^ thefts wMch ar# \. 

made capital by law, death is seldom in practice inflicted ; yet as 
k is the. legal appointed punishment, prosecutors, witnesses, and 
juries,, consider d^th as that which, if it will not with, certainty^ 
3$et posmbly may be the consequence, of the sevml parts which- 
Aey haive to act in the ju^ial proceeding : "and they act their 
parts accordingly ,1 thoi^h they never can, in this indirect way, take 
upon themselves to prevent. the execution of the law, without 
abaa(idpiQg their duty ; and in the case of jurymen and witn^sses^ ^ 

without a viok^Ms of their oaths.* 


I h ti I ■ ■!■ mil fc III I ■■ilfcMi^jafci 


* The lacitiide which juries allqw themielyei in estimatiog the wdas o€ 
property stolen, with a view to the punishment which is to be the conseqi^nce 
of their verdit, is an evil of very great maanitude* Nothing can be more.pdr- 
nicioos, than tltat joiyiaen should think lightly of the importsat duties^theyviKra ; 
Cillisd upon to discharge, or should acquire a habit of tri6ing with the solemn 
oaths they take* And yet eves since ^a vaisiof af the acts which piinish with 

death 
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Tbei« is still another view iivhich may be takon of this -subject^ 
and which is perhaps ttor^ important than those which have been 
already considered. The sole object of human punishments, it is 
admitted, » the prevei^on of crimes; and to this end, thej 
operate principally by die terror of example. In the present 
^stem, however, the benefit of example is entirely lost, for the 
real cause of the convict's execution is not declared in his sen- 
tence, nor is it in any other mode publidied to the world. A man 


^eatli the stealinf in shops or houses, or on board ships, property of thedMerent 
lalnes which are there mentioned, jiuies hsTe, ftom motives of hnmanity, been 
in the habit of frequently finding by their verdicts, that the things stolen were 
worth mnch less than was clearly proved to be their valne* It is held, indeed, 
by some of the judges (wbether by all of them, and.upou all occasions^ I am n))t 
certain) that juries in favonr of life may finriy, in iSxiog the Talae of the 
property, take into their consideration the depreciation of money which has 
taken place ^iuce the statjojtes passed, or in th.e words of Mr. Justice Blackstone 
** may reduce the present nominal value of money to its ancient standard.*'* 
To shew, therefore, to what an extent juries have assumed to themselves a 
power of dispf using with the law in this respect, it will be proper to refer to 
the earliest trials, for these offences, that 1 happen to hav^ met with. 

In the year 1731-f , which was only thirty-two years after the act oi King 
William, and only sixteen after the act of Queen Ann, a period during which 
tb^e had ecarcely been any sensible diminution in the value of money, it 
appears from the sessions papeiB that, of tbirtjF-three persons indicted at the. 
Old Bailey for stealing privately in shops, warehouses, or stables, goods to the 
value 'of five shillings ^d upwards, only one was convicted, twelve were 
acquitted, and twenty were found guilty of the theft, but the things stolen were 
Ibund to be worth lefe than five shillings. Of fifty-two persons tried in tiie 
same year at the Old Bfuley, for stealing in dwelling-hoases, money, or other 
property, of tlie value of forty shiUiugs, only.siy vrero convicted, tw.eQty*thiree 
were acquitted, and twenty-three were convicted of (he larceny, but saved 
from a capital punishment by the jury stating die stolen property to be of l^ess 
value than forty shillings. In the following yean the numbers do not differ 
very materially from those in the year 1731, 

Some of fhe cases which occurred about this time are of such a kind, that it 
is difficult to imagine by what casnbtry the juiy could have been reconciled to 

their 

* Com. vol. iv. p. S39. 
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Is publicly put to death. All diat id told to the spectators of this 
tragedy^ and to that part of the public who hear or who read of 
it, is, that be stole a sheepi or five shillings' worth of goods pri- 
^atdy in a -shop, or. thiat he pilfered to the value of forty shMlings 
from hk employer io a dwelUug'-faou^, and they are left in totAl 
ignorance that the criminat produced upoil his tiial pierjnred wit* 
nesses to prove an-alibi, or some other defence, and that it is for 
that aggravation of his criine diat he suffers deadi. The example 
cannot operate to prevent subornation of witnesses to establish 
a false defence, for it is not known to any but those who were 
present ^t the trial, that such was the offender's crime; neither 
can it operate to prevent sheep^stealing, or privately stealing in a 


jtheir verdict. It may be proper to mention a few of 4hem«-^£lizBb^ Hobbt 
was tried in September 173^, for stealing in a dwelling-house one broad pys^^ 
two gnineasy two half^guineas, and fbrty-fonr shillings in money. She confessed 
the fact, and the jnry found her gnilty , but found Uiat the money stolen was worA 
only tfiirty-nine shillings.F-~MAry Bradley, in May 1732, was indicted for steaHaf 
in a dwelling-hoQse, lace which she had offered to sell for twelve guineas, and 
for which she had refused to take eight guineas ; the juiy, however, who fonud 
her guilty, found the lace to be worth no more than thirty-nine shillings. 
William Sherrington, in Oct. 1739, was indicted for stealing privately in a shop, 
goods which he had aetoally sold for ll« 58. and the jnry found^at they wert 
worth onjly 4§, IQd. 

iji the case of Michael Allom, indicted in February 1733, for privately 
stealing in a shopforty-tiiree docen pairs of stockings, value 31. 10s. It was* 
proved that the prisoner had sold them for a gninea and a half, to a witness who 
was produced on the trial, and yet the jmy fonnd him gnilty of stealing what 
was only of the value of 4s. lOd. In another case, that of Geo. Dawson and 
Jimeph Hitch, also indicted in February 1733, it appeared that the two prisoners 
in company together at the same time, atole the same goods privately in a shop 
and the jury fonnd one gnilty to the amount of 4s. lOd. and the other to the 
amount of 59. that is, that the same goods were at one and the same moment. 

^ of different values. This monstrous proceeding is accounted for by finding that 
Dawson, who' was capitally convicted, had been tried before at the same 
sessions for a similar offence, and had been convicted of stealing to the amount 
only of 46. lOd.. The jury seem to have thought, that having had the benefit 
of tlieir indulgence once, he was not entitled to it a second time, or In other 
words, that having once had a pardon at their hands, he had no further olainia 

. upon their mercy. 
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«bop, or larceny in a dwelling-house, becdiuse it is notorioiti dmt 
jdiese.ftre c^ences for which, if attended wi|h np aggravatk^ cir^^ 
ciunstances, death is not in practice indicted. Nothing more » 
learned from the execution of the sentence, than that a man hai 
Ibat hii life because he has done that which by a law not gen^ralty 
Axecnted, is made capital, and because some unknown circum* 
stance or other existed either in the crime itself, or in the past 
life of the criminal, which in the opimon of the judge who tried 
luip, rendered him a fit subject to he singled out for ptinishm^t. 
Surely if tlijs j^iteol ]» to be persevered in, the judge should be 
fe^ired ia a formdl sentence to decbre why death is inflicfed^ 
jffasA the suffering9 and the privations of the individual might be 
rendered useful to society, in deterring others -firom acting as he 
has done, and drawing on themselves a similar doom. The judge 
would undoubtecHy be required to do this if the discretion which/ 
he exercises in point of fact, were expressly confined to him by 
law. But unfortunately, as the law stands, he is supposed not to 
jSelect for capital punishment, but to determine to whom mercy 
ahall be extended; aMiougfa these objects of mercy, as compared 
with those who suffer, are in the proportion of six to one. Were 
recorded reasons to be required of the ju<^, it will be said, they 
aaust be his reasons fear extending mercy, which is his act, not his 
reasons for inflicting punishment, which is the act of the law ; an 
additional proof of the mischief which results from leaving the 
theory and the practice of the law so much at variance* 

In truth, where the hyv which is executed is different from that 
which is to be found in the written statutes, great care should be 
taken to make the law which is ei^ecuted known, because it is that 
law alone wliich can operate to the prevention of crimes, ^n 
unexecuted law can no more have that effect, than the law of a 
fore^ country ; and the only mode that can be adopted for 
making knovm the law which is executed^ is that of stating in a 
written sentence the circumstances which have rendered the crime 
capital. Such written sentences, like the reported decisions upon 
llie common law, would stand in the place of statutes. It must, 


kovmviv^. be aAooilMli lluititwoiii«l be stm-moie immhk,. that 
instead of haying recourse to sucb substitutes, ^e law shoulA be 
embodied in written statutes. 

ft 

Jkood^ eolMequimoe of tbe |M«Wbt system* is^ t^ 
Juries of die aest k»poftaBt of &av ftinctions^ that' of decideig 
«podfiiet»oD whickthe lives of diei^feUow-subgeetsaretpdepaid^ 
^Tbe weuinaliaco' of aggravittion^ whatever it be> t^f which the 
jnc^e infiidle the putdshment of dealh> m seality constilutes die 
erini4 for wbids be ifidhfs. % lor examfrfe, ihe judges OMde; it 
est intariable vule to leave for ^eeutioa eviery onyi cenriotedof 
higbwa]Hrdbber3P> who bad stnich or done any injury to the peiseii 
4tf die parljf? robbedy and to inflict onfy die pitiushneM of tsane* 
poi^tien^ for robbery unattended with sucb rioieace, the ^kd^ 
would be the same as if the crime9 of inese: robbei^ii and of 
robbery widi^ violence offered to die person, so distinct in them- 
aekes, were cbstinguiabed by written laws, and were made pueisb- 
able, th^ one with death, and die other widi transportation* The 
effect would be die same widi respect to die punishments, but by 
n» naeana the same with respect to die mode of trial. Because 
tf die taw hatd considered them as distinct offences, it wouU be 
die province of the jury to decide whedier the circumstance of 
a^ravation, which altered the nature and description of the crime^ 
did or did ttot eMst ; whereas io the present system, it is the judge 
alone on whom that important office is devolved. The fact of 
violence may in his opinion be established, though die jury may 
have vrithheld all credit from the witness who swore it. That 
hct has probably not been* ianFestigated with the same accuracy 
as die other parts of the case, because it is to constitute no part 
of the finding of the jury. It is in trudi altogether immaterial to 
the verdict which they have to pronounce, which is merely whether 
lite prisoner be guilty or not guilty of the robbeiy. The same 
observation may be made upon every,other circumstance of aggra- 
vation which decides the fate of convicted criminals: the judge 
secessarSy acts upon his own opimon of the evidence by which 
liese civeuasta&cea are siqppOTted,vand he eenaetaBee pioceeda 
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upon evidebce not giren in open court, or undbr tbe Mndion of 
mn oath. 


r 
■* 


With all the objections, however, which there are to thii mode 
ot adminbtering justice, it has long prevailed, and consequently 
it has many defenders. Among those there is none whose argu- 
ments deserve more attention than Dr. Paley, not so much on 
account of the force or ingenuity of those arguments, as of the 
weight ^hich they derive from the respectable name, of the writer 
Hfho uses them. Every thing that ia excellent in the works of 
such a man, renders his errors, where he ftdls into error, only the 
more pernicious. Sanctioned by his hi^ authority, they are re- 
ceived implicitly as truAs by -many persons who, if they met widi 
them in a writer of inferior merit or reputation, would not failto 
canvass them, and to detect their fallacy* 

N 

Dr. Paley sets out by observing,* that '' there are two methods 
*' of administering penal justice. The first assigns capital punish- 
** ment to few offences, and inflicts it invariably ; the second 
** assigns capital punishment to muiy kinds of offences, but in- 
** flicts it only upon a few examples of each kind.'^f This im- 


^•ma 


f Prin. of Moral Polit. PhiL vol. iL p. 281. irth edit 

t The whole of the passage ia Paley, here commeDted on, is in the following 
words : 


^ There are two methods of adoiiiiistering penal jiutioe. 

^ '< The first method assigns capital pomshments to few offences, and inflicts 
it invariably. 

* 

** The second method assigns capital pnnishments to many kinds of offmc^ 
bat inflicts it only npon a few examples of each kind. 

^ Tlie latter of which two methods has been long adopted in this conntry, 
where, of those who receive sentence of death, scarcely one in ten is executed. 
JIad the pvefereace of this to thasformer method seems to be Ibonded in the 

considers* 
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piCes fhat there are oidy two methods of adriiimatering, penal 
jiutice, and that a goverament has only to choose between in- 
nuriably and infleaiLibly inflicting death in all cases in which the 
bw has appointed it as a punishment; or giving to its magistrates 
that wide discretion which we find them invested with in this 
countty, A terrible alternative indeed it would be, if govern* 
ments were really reduced to it. Bot it is very inaccurate to 
represent these as the only methods of administering penal justice. 


•onridemtion, that the fteleetion of proper objects for capital punishment, 
piincipaUy depends upon drcumfttanceSy wfaicfay however easy to perceive in^ 
each particular case after the crime is committed, it is impossible to enaraerate 
or define before4iand; or to ascertain, however, with that exactness which is 
requisite in legal descriptions. Hence, although it be • necessary to fix, by 
precise mles <^ law, the boondaty on one side, that is, the limit to which the 
punislunent may be extended, and also that nothing less than the authority of 
the whole legislature be suffered to determine that boundary, and assign these 
rales ; yet the mitigation of punishment, the exercise of lenity, may, without 
danger, be intrusted to the executive magutrate, whose discretion will operate 
upon those numerous unforeseen, mutable, and indefinite circumstances, both 
of the crime and the criminal, vrhich constitute or qualify the malignity of each 
oflence. Without the power of relaxation lodged in a living authority, either 
some offenders would escape capital punishment,^ whom the public safety 
j^qnired to, suffer; or some would undergo this punishment, where it waj^ 
aeither deserved nor neeessaiy. For if judgment of death were reserved for 
one or two species of crimes only, which would probably be the case, if that 
judgment was intended to be executed without exception, crimes might occur 
of the most dangerous example, and accompanied with circumstances of heinous 
aggravation which did not fidl within any description of offences that the laws 
had made ^capital, and which consequently could not receive the punishment 
their own malignity and the public safety required. What is worse, it would 
be known before-hand, that such crimes might be committed without danger 
to the offender's life. On the other hand, if, to reach tl^ese possible cases, the 
whole' class of offences to which- they belong be subjected to pains of death, 
and no power of remitting this severity remams any where, the execution of the 
laws will become moie sangumaiy than the public compassion would endure, or 
than is neeessaiy to the general security. 

^ The law of Enghmd is constructed upon a different and a better policy* 
By the number of statutes creating capital offences, it sweeps into the net 
every crime, which onderanypossibla circumtances may merit t)iepm»ishmenC 
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itmniyHbey aod tin imiMt .counliiifl it is, <flo ^dmUMrtorcdy flhitf ;ifi 
feneml die jpmishmeDt auigned hgr the iaw it ioflicled, )mtin^im» 
iiistaiicm it ia Temitted by the clemeoqr of the eKei^iitive magb* 
tmte ; in other .words, feoerally ithe Um is exdcuM, and 4m 
fKnu-executbo of ittfonns an.cBceptioa to thet|;ciienil .fule. h 
may b^, aiid<in «oiiie ^countries it hes -for amiy yeaiv been, .*«o 
mdministered, thatdeath hasoot.in any.casecbtef ioAiGled bocaiaie 
not ID any ease appointed by die laiir. 


i«&i 


nfiiMtii: liDt^fHMii the ezeeotiMi ef thit ■eimacc eawetlo be^sHbtmled 
iipon»« tiaill proporUon ti caeh elai8arettaigM<o«t, ibe gmeml^liefvefttr, 
orthe-partiealaraggnvatioiM of whose crimesy render them fit eiaraples^ 
poblic justice* 'By tins expedient few nctnslly sufi^r death, wfaUtt 'the dread 
and daoj^r of it imng t>¥er the crimes of many. Tlie t€Bderne»4f the law 
cannot foe taken -advantage-^. Tbtfiife of theaubiect is iparedy as ftr «8 the 

the commisnon of any enomMna -crime ft«m akdowladge tliat tlie Uim$ lia^e not 
prorided fi>r itftpnniiihnient. Ttie witdom and hamanity of tliis design toniih 
ajnst'^ezciise fbr the mnltiplicity of capital etfenees, which- the laws of England 
ire aecofcd overeating beyond those cf other connbiei. Hie €hai|;e of cmdif 
it answered by obe e rt i ng, that diese laws vrere never meant to>be caitisd 
into indiscrtmtiiate e»eeulion; that the legislatare, when it establiaiias'Ut 
last and highest sanctions, trasts to tlie benignity of the eiewn to relax their 
•everity as ottsn as*eimmiataaces appear 'to palliate the 4i ff e e e c y or even v 
eften as these ctrcnstttances'df aggravation are wanting, which re nd e red 'tidi 
rigorovs tntetposition necessary. 'Upon this j>lan it is enough tOt vindicate -the 
lenity of the laws/ that some instances are to be f»uiNl ineacfa cfaus of^eapital 
crimes, which require the restraint -ef 'capital punishment; -and >tiHit 'this 
restraint conld not be applied without •-•nbjectuig« the wMe. class teethe*! 
condemnation. '' 


'^ There is, however,' ene species ef crimesy themsioog of wbiel^ea^lsl» 

can hardly, I think, be defended, ^ovan upon ihe'eomprshensive prieepplejoit 

flow stated ; I mean that of privately steaUng. fiiom the . person. As -evsvf 

degree of force is excluded l»y the description of theeiinis^itwilUiecdiileott 

to ^ assign an example, where either the .amount or eurcaaastavces ef Ike thsft 

ptece it upon a level with those dangesous attempts,, to. which .the fasiaksMMl 

of death should be confined. It will be still pore difficult to shew, that with- 

^ont gross and culpable negligence en the part ef the suireieer,:sach eyamplfe ean 

ever become so frequent, as to make it neosss^ to^onstitate a dassefespital 

'^Itoces, of very wide.and large esteat. 

^ITie 


^ 'Hie prefereaoe of that medkod/' which k adopted in 
En^ndy ^' to the other^ seems/' he says^ ^* to be foanded m Ibe 
'^' consideration^ that the selection of proper objects for capital 
*' punishmeat principally depends upon circumstances wbidl^ 
*^ however easy to perceive in each particular case, after #ie 
^ crime is committed, it is impossible to enumerate or define 
'^ beforehand; or to ascertain, however, with that exactness 
'^ which is requisite in legal description/' If this representatioii 
be correct, this is a discretion which never can be exercised by 
any known or certain rales; for the same rules which would 
govern the exercise of the discretion, might determine and fix l>e^ 
forehand the different gradations of offence, and the correspond^ 
ii^ gradations of punishment. Not only, therefore, according to 
Dr. Paley, is this discretion necessary, but it must neceasarily be 


^ The! pveragative of pardon is propeify reserved to the ebkf Bagistimtii, 
The power of saspendiag -the laws is a privilege of too high a nature to. b^ 
committed to many hands, or to those of any inferior officer in the state. The 
king also can best coUect the advice by which his resolutions should be 
governed; and is at the same time removed at the greatest distance irom tile 
indiienee of private motivefl. But let IhSs power be deposited where it friB, 
the exercise of it ought to be regarded, not as a favour to be yielded ta 
solicitation, granted to friendship, or, least of all, to be made subservient to 
the conciliating or gratif^mg of political Attachments; but as a judicial act, 
as a deliberation t& b^ conducted with the same character n/f impartiaiity, 
with the same exact and ,dilige&t attention to the proper merits and dfcom- 
stauces of tiie case, as that which tiie judge upon the bench was expected to 
maintain iind shew in the trial of the prisoner's guilt. The questions, whether 
the prisoner be gulity, and whether, being gnilty, he ought to be executed, ate 
equally questions of public justice. The abdication of the latter question is 
as nmch a fhnctidn of ma^tnbcy, as the trial of the former. The public 
welfiure is interested in bntii. The conviction of an offender should depend 
apon nothiag but the proof of lus guilt, nor the execution of the sentence upon 
any thing beside the quality and circumstances^ of his crime* It is necessary 
to the i^od order of society, and to the reputation and authority of government 
Ihat this be knovm and believed to be the cajse in each part of the proceeding; 
Which reflections showx that the admission of extrinsic or oblique considenh 
tions, m dispensing the powc^r of pardon, is a crime in the authors and advisers 
of such anmerited partiality, of the same nature with that of corruption in a 

judge/* ..-..»;: 
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exercised in the most arbitrary maimer. But why, it may welf 
be asked^ caonot circumstances, which a#e of such a nature that 
they are to determine whether a man shall siifier death or not/ be 
pointed out prospectively and particularized in written laws i Beii^ 
easily perceived after the act has been done^ it cannot be diificuk 
to express them in words before the act is committed. It is as 
easy to say in the form of a law, that whoever does such, an act, 
attended with such circumstances, shall suffer death, as to say in 
the form of a sentence, that because an individual named has done 
such an act, attended with such circumstances, he shall sif er 
death. Dr. Paley seems to assume that it is indispensably 
necessary that proper objects for capital pumAment should be 
selected by those to whom the administration of justice is in* 
trusted. Whereas, in truth; the only proper objects of capital 
punishment are those who have committed acts which the public 
security requires should be punished with death, and all who have 
> done such acts, are the proper objects of such punishment. The 
hiws should be so framed, that upon none but diose can death be 
inflicted; or in other words, that capital punishment should never 
be resorted to but where the public security re<}uires it. There 
needs no selection of objects for punishment, in those who 
administer the law : the law itself has made the selection. If 
there b to be any selection by those who administer the law, it 
ought to be a selection of the few to whom mercy is to be ex« 
tended, and not of a few on whom punishment is to fall. 

^'' Hence," he continues, '^ although it be necessary to fix by 
'< precise rules of law the boundary on one side, that is^ the linut 
'' to which the punishment may be extended." — But, in truth, 
the boundary on the side of severity is fixed by nature, not by law. 
With the life of the offender, all human power over him must 
necessarily cease ; the legislature, therefore, which authorizes the • 
magistrate to take away a subject's life, cannot be said to have 
fixed' a boundary which his severity cannot exceed. When the 
learned author, therefore, observea, that it is necessary to fix by 
rules of law the boundary on one side^ one can only conjee- 
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ture that he meant, that it is necessary to fix by rules'of law, in 
what cases this unbounded discretion of its magistrates may be 
exercised.* 


'^^ The exercise of lenity," he says, " may, without danger, 
'' be intrusted to the executive magistrate." Without danger, 
perhaps, of being too often exercised; but with great danger in 
such a system as he is defending, that of ^' laws never meant to be 
'^ carried into indiscriminate execution, but whose severity the 
*^ l^slature ti'usts will be relaxed as often as circumstances of 
^* aggravation are wanting in the crime,"*!- with very great danger, 
that it may not be exercised sufBciendy often. The magistrate 
who has the power of exercising this lenity, has also the power of 
not exercbing it, and. the non-exercise oif it, is, let it be remem- 
bered, nothing less than inflicting death. 

^' Whose [i. e. the magistrate's] discretion will operate upon 
'^ those numerous unforeseen, mutable, and indefinite circum- 
** stances, both of the crime and the criminal, which constitute 
** or qualify the malignity of each offence." The circumstances 
dien, according to this writer, upon which a criminal's life is to 
depend, are of such a nature, that they cannot be foreseen, fixed, 
or defined^ and yet it is in respect of those circumstances that the 
forfeiture of his life is to be exacted. It is not for the offence 
described in the law, but for an unforeseeable undefinable crime, 
that he suffers death ; and yet the very writer who approves of 
this, and justifies it, has himself told us, but a few pages before, j: 
that ^^ the end of punishment is the prevention of crimes," and 
that '^ that which is the cause and end of the punishment, ought 
*^ to regulate the measure of its severity." 


* It b, indeed, not a little surprising, that this same author should in other 
parts of his woik have said, p. 207, *' In the infliction of punishment, the power 
*' of the crown, and of the naiagistrate appointed by the crown, is confined by 
" the most precise limitations." 

t P. 285. , t P. 274—275. 
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"Without the power of relaxation lodged m a living authority,*' 
Dr. Paliey adds in the passage I am commentii^ on, " either some 
" offenders would escape capital punishment whom the public 
" safety required to suffer, or some would undergo that ^unish- 
*^ ment where it was neither deserved nor necessary." — ^What the 
public safety requires is, that crimes should be prevented by the 
dread of death, whenever the dread of a less evil will not be 
efficacious. In no other way can the public safety require the 
death of any individual* For with respect to the mischief which 
the individual himself might do, it may always be guarded against 
by secure imprisonment ; the real question therefore is, whether 
the exercise of this power of relaxing tlie law is better calculated 
to prevent crimes, than the constant and regular execution of 
known laws ; and it is a question which one would suppose could 
hardly be of difficult solution, for those who think with Dr. Paley, 
that " the certainty of punishment is of more consequence than 
" th6 severity.''* ^ 

^ —or some would undergo that punishment where it was 
** neither deserved nor necessary/' By this distinction it should 
seem, that in the opinion of this writer, the punishment p( death 
is sometitnes deserved when it is not necessary, and is sometimes 
necessary' when it is not deserved. This distinction, however, 
seems to be founded upon the most erroneous notions of criminal 
law. ' It is upon the ground of necessity alone, that the infiictiog 
death as a punishment can ever be justified. .What, indeed, are 
the ideas which this writer means to convey by the terms 
" deserving this punbhment,'' and by those of " meriting the 
" punishment of death,'' which he uses in tile following page, it 
is extremely difficult to conjecture. Qne would suppose, indeed, 
that he entertained some vague notion of "the satis&ction of 
*' justice," or of " the retribution of so much pain for so much 
" guilt," if he had not himself formally, at the outset of his 


• Pagesoa. 
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dissertation upoki crimes and punishment^ protested against such 
*^ being in any case the. motive or occasion of human punish- 
" ment/'* 

The evil, it seems, to. be guarded against, is that of the punish- 
ment of death being sometimes inflicted M^here it is neither 
deserved or necessary. Now, in whatever sense these words be 
used, it is pnost certain, that that evil still must continue where, 
the exercise of lenity is to depend upon human, that is, upOQ 
fallible judgments. We know almost with certainty of some 
cases, that if they were submitted to the discretion of two different 
individuals, one would be for exercising lenity, and the other for en- 
forcing the law, each acting from the best of motives, each satisfied 
that he had conscientiously discharged his duty, the one by execut- 
ing the law, the other by extending mercy ; and who shall presume 
to say which of them has ^' suffered an offender to escape capital 
*' punishment, whom the public safety required to suffer ;^' and 
'^ which has inflicted that punishment where it was neither 
'' deserved nor necessary ?" 


a 


If judgraentof death," continues Dr. Paley, *' were reserved 
for one or two species of crimes only, which would probably 
be the case if that Judgment were intended to be executed 
*^ without exception ; crimes might occur of the mpst dangerous 
'' example, and s^ccompanied with circumstances of heinous 
'' aggravation, which did not fall within any description of 
*^ offences that the law had made capital, and which consequently 
*^ could not receive the punishment their own malignity and die 
** public safety required.'' Undoubtedly if it were intended that 
the laws should be executed, we should not in an age which 
persuades itself that humanity is amongst its pecuUar characteris- 
tics, see the punishment of death affixed to so long a catalogue 
of crimes as appears in the Eiiglish statutes ; but yet no reason 
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cap be assigned, as long as death is retained in oar law as a punbh- 
ment, why it should not^ in laws meant to be rigorottsly executed, 
be the appointed punishment for crimes '^ of the most dangerous 
*^ eicample, accompanied with circumstances of heinous a^ra- 
*^ vation.'' What danger could there possibly be that we should 
lessen the power of inilictii^ punishment on crimes of most 
dangerous example, accompanied with circumstances of heinous 
a^ravation, by striking out of the statute book the acts whidi 
.inflict death on the crimes of privately stealing to the value of five 
shillings in a shop, of stealing forty shillings' worth of property in 
a dwelling-house, or of stealing cldth firom bleaching grounds? 

" What is worse," he adds, " it would be known beforehand 
'' that such crimes . might be committed without danger to the 
** offender's life/' if this be an evil, it is an evil that the law 
should be known, or that there should be any law at all; for 
unknown laws are the same as non-existing laws. It b a necessary 
jponsequ^c^ of knowing what actions are punishable by law, that 
it should also be known what a man may do without fear .of 
punbhment ; and it b not a little extraordinary, that in a country 
in which men have been accustomed to think that one of the 
g^eatest political blessings they enjoyed, was that they lived in 

• the security which known and certain laws afforded them, we 
should be told by a writer of such high character and such extra- 
ordinary merit as Dr. Paley, that it b a good that laws be not 
known, because if known, they might be evaded. 

• Undoubtedly it would be a great mischief if Actions dangerous 

• to the public safety could be committed with impunity, and much 
more, if, in the language of thb writer, '' men could adventure 
^ upon the commission of enormous crimes from a knowledge 
** that the kw had riot provided for their punishment."* But 
what must be' the character of that code of laws which, leaves 
enormous crimes without punishment provided for them? and 

• P* 284. 
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"^fhat other remedy is tbeile tor this c^vil than that Mrhiph Dr. Paley 
hknself recommenda, Sivhea he reprobates the \ise of acts of 
attainder and biUst of pains and penalties f ^' Let the Iegi9lature9 
^* adinonished of the defect of the laws, provide against die coni- 
'^ mission of future crimes of the same soirt."''^ 

The terms, " eaormous crimes/' and ^' heinous jaggravations/' 
Are of so vague and indefinite It nature/ that it is not possible to 
ascertain vnth accuracy in vrhat sen^e they ere here used ; but 
understanding them in their common and popular acceptation to 
mean actions of great moral depravity, it is not easy to und^stand 
how the punishment of them is secured by the ^stem which Dr. 
Paky. defends. On the one hdnd, it is not at all evident how the 
stealing ^mvately in a shop, or the stealing! from bleaching 
grounds, or the stealing of sheep, can under any citcumatapces 
be considered as an enormous crime, or accompanie5iwith heinous 
aggravations :. and on the other it must be admitted, that sangui- 
nary as our law is, numerous 0a am oiir capital offences, wide, to 
use Dr.Paley's own metqplior, wide as the penal net is spread, 
there are many acts of the greatest moral depravity for which 
neither the punishment of death nor any other punishment of 
great severity is> provided. A guardian who has deiPrauded his 
ward of the property with which he ytvls intrusted for her benefit, 
and who has besides seduced her and turned her out upon the 
world a beggar and a prostitute ; a man who heing married, has 
concealed that fact, and having gained the* affections of a virtuous 
woman, has persuaded her to become his wife, knowing at the 
same time that the truth cannot long jbe concealed, and that when- 
ever disclosed it must plunge her into dw^ deepest misery, and 
must have destroyed irretrievably all her prospects of happiness in s 
life ; has surely done that which better deserves the epithet of 
enormous crime, aecompanied with hemous aggravation, than a 
butler wbo> luis stplen his master^s wine. It is not a gjreat many 
^years ago since an attorney made it a practice, which for some 
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time he carried od succeMf uUy, to steal men's estates by bringing 
ejectments, and getting some of his confederates to personate the 
proprietorsi and let judgment go by default, or make an ineffectual 
defence; the consequence was, that he was put into possession by 
legal process, and before another ejectment could be brought, or 
the judgment could be set aside, he had swept away the crops, and 
every thing that was valuable on the ground. If for this any 
punishment be provided by law,* it is one far less severe than foe 
the crime of petty larceny. That any of die actions which I have 
mentioned, merit the punishment of death, I certainly do not 
aflSrm. 1 have no criterion, and the learned author has furnished 
me vrith none by which to determine how d^th is deserved ; bat 
I am sure that stealing a few yards of ribbon or of lace in a*8hop, 
is an offence far below them in the scale of moral guilt. 

** On the other hand, if to reach these possible cases, the 
'' whole class of offences to which they belong, be subjected to 
" the pains of death, and no power of remitting thb severity 
^' remains any where, the execution of the law will become more 
^' sanguinary than the public compassion would endure, or than 
** is necessary to the general security." This is an argument to 
prove that a power of pardoning ought to exist somewhere,f but 


* Perhaps under tlie QOtion of eoupincy this might ^e ind^ctabl^y hot 
certainly under no other. 

t So much is Dr. Paley an advocate for a discretionary power in the punish- 
ment of offences, that.he josttfiet imprisonment for debt on principles of penal 
Uiw, and seems to think, that as ino discretion is likely to be so well informed, 
•o vigilant, or so active, as that of the creditor himself, he is properiy by the 
bw of England both judge and party. '^ Consider it,** he says, <' as a public 
** punishment, founded upon the same reason, and subject to the same rules 
** as other punishments,* and the justice of it, together with the degree to 
** which it should be extended, aind the objects upon whom it may be inflicted, 
^ will be apparent • * * • * The only question is, whether the pnuishment be 
^ prpperly placed in the hands of an exasperated creditor : for which ii mag 6c 
** said, that these frauds are so subtile and versatile, that nothing but a dis- 
** cretionary power can overtake them, and that no discretion is likely to be so 
*^ W«l) informed, so vigilant, or soa^tivf, as that of the creditor." Prin. of 

Mor, 
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that b a proposition which has not been disputed) and which has 
really no application to the question whether the English system 
be better or worse than that which prevails in other countries. 
The supposition, that there is no other alternative than that of 
excluding the power of pardon altogether^ or preserving such a 
code of laws that pardons must necessarily be much more frequent, 
even in the proportion of ten^o one, than die execution of the 
law, exists only in the imaginatibn of this vniter ; and yet his 
whole defence of the present prevailing system is founded upon 
this supposition. 

/ 

*^ The law of England i» constructed upon a different policy." 
Not the law of England, but the practice which m die admims- 
tration of criminal law prevails in England. A pracdce which 
is* in truth an almost continual suspension and interruption of 
the law. 


u 


By the number of statutes creating capital- offences, it 
sweeps into the net every crime, which under any possible 
circumstance may merit the punishment of death." If this be 
effected at all, it certainly is not by the number of -statutes that it 
is effected. One single act, taking away the benefit of clergy 
from all felonies, would have done this much more effectually 
than a multitude of statutes, some applying to the different articles 
which may be stolen, and others to the different places in which 
the crime may be committed. But, independently of this obser- 
vation, it is really very difficult to collect the meaning of this 
passage ; admittmg that the stealing of a sheep or a horse, may, 
under some possible circumstances, merit the punishment of 


Mor. and Pol. Phil. vol. 1 , p. 163, 164. Jt is trae that Paley does not state this 
directly as his own opinion, but from the whole context it is fairly to be in* 
fenred that it is an opinion of which he does not disapprove ; and )ret if in).- 
prisonmeut for debt is to be justified on the ground of pnnishment, it should 
be (AMerved, tliat in this respect it differs from the punishment of all other 
crimes, that a power of pardoidpg exists^o where bat In the offended creditor. 
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death, how are we to compr^nd that there are so poapiUe ctrcnm- 
stances that imagination can suggest, which would make the steaHog 
of a hog or an ok deserving of die same fate ? It nonst, too^ greatlj 
astonish one, that any person who had possessed hmself of the 
catalogue of capital offences to be faund in our law, long as it is, and 
who had reflected upon the actions whidi take place even in the or* 
dinary intercourse of mankind, could ever have affirmed, that there 
was no act of gross immorality^ or highly injurious to society, which 
might not by the present existing law of England be punished widi 
death, or which; in the language of this writer, isnotsw^tuitothe 
net. There is nothing surely in this sentence that any one can ap- 
prove, unless it be the hap^y choice of the metaphor. None indeed^ 
could have been found, which could have more forcibly described 
the situation of a man, who, taking his notion of law from what he 
sees executed, and therefore thinking that the offence which he 
had committed could only subject him to imprisonment or trans* 
portation, finds to his surprise that he has forfeited his life. I 
remember hearing a person who had been present at a trial, 
describe the astonishment which was expressed in the language, 
and paintied in the countenance of a wretch, who was convicted of 
stealing his master's wine, at finding that the sentence pronounced 
upon him was that of death, or to use the language of Paley, at 
finding himself inextricably entangled in the fatal net. Fatal in* 
deed it wHs to him, for'the judge left him for execution.' 

'^ When the execution of this sentence comes to be deliberated 
*' upon." — It should be obser^d, that with the exception of 
prisoners tried at the Old Bailey, these are not the joint delibera- 
tions of a council, or even the consideration of different cases by 
the same* individual, who would, probably, be always governed by ^ 
the same principles, but the separate deliberations of different 
individuals, having uo common rule or standard to refer to, all, 
indeed, equally impressed with the importance of tkeir duty, and 
actuated by the same desire to discharge it properly, but having 
each his own peculiar notions of die general character or par 
ticttlar s^ravations of each offence. 
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^ A smftll proportion of each class are sii^led oul, die general 
*^ character or the peculiar a^ravations of wlMMe mmes. xeoder 
*^ them fit examples of public Justice.'^ But where the ^^itero/ 
character of the crime is sUch as to render it a fit examjde of 
puUic justice^ how can the necessity ffor the ejiercise of thia dis- 
cretion exist? The general character of. a crime surely cannot 
be considered as one of those '^ circumstances which it is inir 
*' possible to eni^merate or define befordiand/' or even which 
cannot he /^ ascertained with that exactness which is requisite in 
*' legal description/' and yet it is upon the supposed existence of 
circumstancei easy to be noted after the crime has been com- 
mitted, but impossible to be beforehand defined^ that the writer's 
defence of this system is principally founded. 

' , . ' . * 

In what indeed consists the difficulty of marking out in g^eral 

laws^ the peculiar aggravations of crime which ou^ht to be at- 
tended with aggravation of punisbment, Dr« Paley has left alto- 
gether unexplained; and, indeed, a little fiirther on^* as if to con- 
vince his readers diat there is really no difficulty, in the case, he 
himself enumerates the several ^' aggravations which ought to 
guide ihe magistrate in the selection of objects o( condign 
punishment/' ". These/' he says, " are principally three, 
repetition, cruelty, and combination /* " in crimes," he adds, 
^^ which are perpetrated l^ a multitude or by a gang ; it is proper 
to separate in the punishment, the rin^eader from his fc^owers, 
the principal from his accomplices, and even die person who 
'^ struck the blow, broke the lock, or first entej^d the house, 
'^ from those who joined him in the felony." Eveiy one of th^ 
a^^avations here enumef ated, is undoubtedly as capable of being 
clearly and accurately described} in written laws, and as proper 
to be submitted to the decision of a jury, as the crimes^themselves. 

The reason, indeed, whi^ Dr« Paley gives for considering the 
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eircumstaiices which he^ hist mentions as aggravations which 
oug^t todetennine^^ fate of convicts, shews in the strongest 
pauMehf^ the necessity of their being stated in written laws. 
It is ^' not," he says, *^ so much on account of any distinction in 
** the guilt of the'ofienders, as for the sake of casting an obstacle 
** in the way of such confederacies, by rendering it difficult for 
** the confederates to settle who shaH begin the attack, or to find 
'' a man amongst the number willing to expose himself to greater 
*^ danger than his associates." Now, for this selection of 
offenders for severer punishment to produce the effects which ate 
here pointed out as its objects, it is indispensably necessary, not 
only that the selection should be constantly and invariably governed 
by the s^gravations here enumerated, but that this should be made 
known to the public, and such a constant, invariable, and notori- 
ous practice can be secured by no other means than by laying it 
down as ' a certain and inflexible rule in a public law. That all, 
or that even a majority of the judges, exercise the tremendous 
discretion with^^hich they ar^e invested, upon die principles here 
stated by Dr. Paley, I am sure no one will pretend. That any 
one of them has adopted these principles is what i have never 
heard, and yet it is only by the principles being known, that the 
practice can effectuate its end. , 

' " By this expedient," he proceeds, " few actually suffer death, 
<' whilst the^ dread. and danger of it hang over the crimes of 
/^ many." The chance of it, he should rather have said, hangs 
over the crimes of many. For the dread of punishment to 
prevent crimes, punishment must as nearly as can be effected, be 
the certain consequence of committing Ihem. Whereas, all that 
is done b^ the administration of penal justice, in that method 
which Dr. Paley declares to be the best, is to make the punish- 
/ment of death the possible, but by no means the probable conse- 
quence of the crime. The dread that the offender may have the 
ill fortune to be the one who suffers, and not among the nine con- 
victed offenders who escape, will undoubtedly have some, but it 
will be but a feeble, influence^ towards the prevention of offences. 
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The wisdom and baniamty of this design furnish a just ex* 
cuse for the multiplicity of capital offences which die bws of 
^' England are accused of creating beyond those of other couo* 
^* tries." It is really not a litde surprising, that in this peculiar 
mode of administering criminal law in England, an apology should 
be found for the great '' number of our statutes creating capital 
*^ offences/' One would have imagined thskt one advantage of 
such a system, by which it u left to those who exercise die law to 
discriminate tod to find out the circumstances which are to 
characterize, to extenuate, or to aggravate offences, would be, 
that the laws being extremely general, might be few in number, 
and simple and concise in their enactments. If we had adopted 
a system direcdy contrary to that which is unhappily established 
amongst us; if, in oui* anxiety to secure such important objects, 
as that no life should be destroyed of which the public safety did 
not require the sacrifice, and that that sacrifice should always be 
exacted where it really was necessary, we were to frame laws 
which should distinguish accurately the general character bf 
different offences, and enumerate all the peculiar aggravations / 
with which they might be attended, and should leave unforeseen 
and unnoticed no human action which was dangerous by its ex-* 
ample, or heinous in its circumstances, we might indeed have a 
good excuse to offer for the multipUcity of our penal laws. 


" The charge of cruelty,*' continues Pr. Paley, *' is answered 
'' by observing, that these laws were never meant to< be carried 
** into indiscriminate execution; that the legislature, when it 
'^ establishes its last and highest sanctions, trusts to the ben^nily 
of the crown to relax their severity as often as circumstances 
appear to palliate the offence, or even as often as those circum- 
stances of aggravation are wanting which rendered this rigorous 
interposition necessary. Upon this plan it is edough to vindir- 
cate the lenity of the laws, that some instances are to be found 
** in each class of capital crimes which require the restraint of 
^' capital punishment ; and that this restraint could not be applied 
^' without subjecting the whole class to the same condemnation/' 
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It iBBy well be doubted wbejther this be a satisfactory answer to 
the charge of cruelty. To subject by law ten men to' the 
punishment of death, because one of them has, in the opinion of 
the l^^slature^ deserved it, or, to speak more property, has done 
duit which make§ it necessary to the public safety that his life 
diould be sacrificed, and then ^' trust tp the benignity" of the 
magistrate to discover the nine, against whom it was ^^ never 
*' meant that the law should be carried into execution :" to have 
no Better security for the piLoper execution of this most itiaportant 
.office, than the benignity of the magistrate, and to afford him no 
light to guide him in the exercise of that benignity, is after all a 
very cruel conduct in those who are the makers of the law. The 
severity of our statutes is, it seems, to be relaxed, whenever those 
circumstances of aggravation are wanting which render so rigorous 
Bn interposition necessary ; and yet the legislature is totally silent 
as to those aggravations. It omits any mention of the circom- 
atances,, without which its law is pot io have the force of law. 
The legislature means that death shall be inflicted only in a given 
case, and it carefully avoids saying what that case is. While it 
openly denounces death for a certain crime, it really means that 
death shall be inflicted only if die gnilt of some. additional crime 
is added ip it, and instead of particularizing that additional guilt, 
it leaves it to those who are to execute the Jaw, first to imagine 
what the legislature meant, and then to discover those undescribed 
circumstances in each particular case. 

When diis author tells us diat the particular instances which 
require the restraint of capital puni^ment, could not be subjected 
t6 that restraint, without, at die same time, subjectii^ to it all the 
other offences which fall under the same class, but which do not 
require it, he assumes the very point whi(;b it was incumbent on 
him to prove. . But even if, for the moment, we concede to 
him, that which is the matter in dispute, bow can thb afford any 
justification of our sanguinary laws, unless, indeed, we are to 
reverse ^hat has been considered as a maxim of criminal juris- 
prudence, and to say that it is better that ten men who do n^ 
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deserve* death should suffer it, than tbat one Who ^as deserved it 
should escape.^ 

In this^ short passage there is uiother important point taken for 
granted, whidh long has been, and still is, a matter of much con- 
troversy, namely, that in each class of capital crimes, there are 


* It can faardbr be neeessary to apologise for the use of tins word, or to iiiew 
that it is not here liable to the objection made to it as used by Paley* 

t The maxim that it is '' better for ten guilty persons to escape than for one 
innocent mun to suffer/* is mentioned with approbation by Mr. Justice Black- 
stone,^ bnt is contested by Dr. Paley. *' If by better,** he says, '* be meant 
'*' that it is more for the public advantage, the proposition I think cannot be 
'* maintained. The secarity of civil life, which is essential to the value and the 
'' enjoyment of every blessing it contains, and the interruption of which is 
*' followed by universal misery and conftision, is protected chiefly by the dread 
" of punishment."** By the dread of punishment, it is true, bnt of punishment 
as a consequence of guilt, not of punishment falling indiscriminately on those 
who have not, and on those who have, provoked it by their crimes. The 
security of civil life is undoubtedly the first object of all penal laws ; but by 
nothing can that security be more grievously interrupted than by the innocent 
suffering for the crimes of the guilty. It should seem from the animadver- 
sions of Dr. Paley, that he imagined that those who Iiave adopted this maxim, 
treat the escape of ten guilty persons as a trivial ill, whereas, they deem it an 
evil of very great magnitude, but yet one less destructive of the security and, 
happiness of the community, than that one innocent man should be put to death 
with the forms and solemnities of justice, 

*' Tlie misfortune," continues Dr. Paley, " of an individual, for such may 
'^ the sufferings, or even the death of an innocent person be called, when 
" they are occasioned by no evil intention, caniiot be placed in competition 
** with this object.** He here speak^ of the sufferings and privations endured 
by the victim, as if they were the only evils resulting from the punishment of 
the innocent. He overlooks entirely the mischiefs which arise from the con- 
sideration, that the most perfect innocence, and tlie most implicit submission 
to the laws cannot afford security to tliose who possess the one, and practise the 
other. He leaves altogether out of his consideration that disrespect for the 
tribunals which is the necessary consequence of so terrible a failure in the 
administration of justice. He does not reflect how much the effect of example 

must 
* Com. b, iv. (ill, 27. ^ Pitn. of Mor. and Pol. Phil. vol. ii. p. 310. 
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tome instances to be foiind which require the restraint of capital 
punishment. Let us tsfke^ by way of example* the crime of 
privately steaKng in a shop to the Value of five shillings. It is the 
opinion of many^ that no instance ever occurred of that crime 
which rendered it a fit subject of capital punbhment. llie cir- 
cumstancesy indeed, which induced the legislature to make this 


miut be weakened by men being faoght from what fhey have tfaemtelves 
witneaaedi that the wretch, whom they see consigned to punishment, may be in 
the highest degree nnfortnnate, and in no degree gnilty. He does not take 
' into his acconnt the hopes which the punishment of an innocent man ever affords 
to the guilty, by placing in so striking a point of view, the fallibility of our 
tribunals : and by shewing how uncertain it is that punishment will be the conse- 
quence of gm*lt« Could the escape of ten of the most desperate criminals have 
ever produced as much mischief to society, as did the public execntioDs of 
Caks, of D'Autflade, or of Lebron? The state of insecurity in which men were 
placed by some of these fatal errors in the administration of justice in France, 
is strongly exemplified by the sajring of a man of considerable eminence in that 
country, who declared, that if he were accused of stealing the towers of Notre 
Dame, he would consu|t his safety by flight rather than risk the event of a 
trial, though the crime imputed to him was manifestly impossible. 

Dr. Paley goes on to observe, '* that courts of justice should not be deterred 
« from the application of their own rules of adjudication, by every suspicion 
<* of danger, or by the mere possibility of confounding the innocent with the 
*' guilty." And in this observation every body must agree with him. If 
courts of justice were never to inflict punishment where there was a possibility 
of the accused being innocent, no punishment would in any case be inflicted. 
Intliose instances in which the proof of gnilt seems to be most complete the 
ntmost-that can be truly affirmed of it is, that it amounts to a very high proba. 
bility : no truth, that depends on human testimony, can ever be properly said 
to be demonstrated. Human witnesses may utter falsehood, or may be deceiv- 
ed. Even where there have been a number of concurrent and unconnected 
circumstances, which have appeared inexplicable upon any hypothesis but that 
. of the accused being guilty, it has yet sometimes been made evident that he was 
innocent. Nay, in some instances where men have borne evidence against 
themselves, and have made a spontaneous confession of the crimes imputed to 
them, not only they were not, but they couM not be guilty, the crimes confessed 
>be)ng impossible. With the wisest laws, and the most perfect administration 
of them, the innocent may sometimes be doomed to suffer the fate of the guilty, 
for it were vain to hope, that from any human institution^ all error can be 

excluded. , 
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offence capital, the facility with which it may be committed, and 
the supposed necessity of protecting by such sevciiity industrious 
tradesmen in the exercise of their caHing, make it hardly possible 
that it should be committed under any peculiar aggravations. 
The l^islature has in this case marked out what the policy which 
suggested the measure induced it to consider as aggravations; 


excluded. Yet these are considerations vrhich are calculated very strongly to 
impress npon conrts of jostice, not indeed that they f* should be deterred from 
*^ the application of their own mies of adjudication,** but that they should use 
the Dtmost care and circtunspection in the application of those rules ; that in 
a state of things where they are so liable to error, they cannot be too anxious 
to guard against it, And that if it be a great public evil, as it uhdoubtedly is, 
that the guilty should escape, it is a public evil of much greater magnitude, that 
the innocent should suffer. It should be recollected too, that the object of 
penal laws, is the prx)tection and security of the innocent ; that the punishment 
of the guilty is resorted to only as the means of attaining that object. Whetf^ 
therefore, the guilty escape, the law has merely failed of its intended effect ; 
it has done no good, indeed, but it has done no harm. But when the innocent 
become the victims of the law, the law is not merely inefficient, it does not 
merely faU of accompli^ing its intended object, itinjures the persons it was 
meant to protect, it creates the very evil it vms to core, and destroys the 
security it viras made to preserve. 

'< They oag^t rather,'* continues Paley, '' to reflect, that he who falls by a 
^^ mistaken sentence, may be considered as falling for his country, whilst he 
" suffers under the operation of those rules, by the general effect and tendency 
" of which the welfare of the community is maintained and upheld.'* Nothing 
is more easy than thus to philosophize and act the patriot for others, and tO) 
arm ourselves with topics of consolation, and reasons for enduring with forti- 
tude the evils to which,, not ourselves, but others are exposed. I doubt, 
however, very macb^ whether this is attended with any salutary effects. In- 
stead of endeavonring thus to extenuate and to reconcile to the minds of those 
who sit in judgment upon their fellow-creatures so terrible a. calamity as a mis- 
take in judicature to the injury of the innocent, it would surely be a wiser 
part to set before their eyes all the consequences of so fatal an error in their 
strong but real colours. To represent to them, that of aU the evils which can 
befal a virtuous man, the very greatest is to be condemned and to suffer a 
public punishment as if he were guilty. To see all his, hopes and expectations 
frustrated ; all the prospects' in which he is indulging, and the pursuits which 
he is foflowing^ for the benefit, perhaps, of those who are dearer to him than 
himself^ brongbt to a sudden close; to be torn from the midst of his famijiy ; 

to 
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that die dieft was coaimitted privately, that it was in a shop^ and 
that the thii^ stolen is of five shillii^s value. What, to follow 
the ^irit of the law, can possibly be considered as aggravations i 
Are they that the shop was very much frequented, and was 
crowded with customers ; /that the theft was' committed widi soch 
extraordinary address as to elude the utmost vigilance; or that the 


to witiie« the affliction they suffer ; and to anticipate the stiU deeper affliction 
that awaits them : not to have even the sad consolation of being pitied; to see 
himself branded with poblic ignominy j to leave a name which will only ex* 
cite horror or disgust; to think that the children he leaves behind him, most, 
when tliey recal their father's memory, hang down their heads with shame ; to 
know that even if at some distant time it should chance that the truth should be 
made evident, amLthat justtcte should be done to his name, till that his blood 
will have been shed uselessly for mankind^ that his melancholy story will serve 
vfherever it is told, only to excite alarm in tho bosoms of the best menibeFs of 
society, and to encourage the speculations for evading the law, in which wicked 
men may indulge. 

Let us represent to ourselves the judges who condemned Calas to die, 
apologiaing for their ponduct with the reasoning of Paley. Admitting that it 
was a great misfortune to the individual, but none to the public, and that even 
to the individual the misfortune was greatly alleviated b}^ the reflection, that 
his example would tend to deter parents >in future from cmbruing their hands 
in the blood of their children, and that in this instance the sufferings of the in- 
nocent would .prevent the crimes of those who had a propensity to guilt. 
With what horror and disgust would not every well formed mind shrink from 
such a defence ! ' 

When we are wei^j^ng the evil of the punishment of one innocent man 
against that of the impunity of ten who are guilty, we ought to reflect, that 
the suffering pf the innocent is generally attended in the particular instance with 
the escape of the guilty. Instances have, indeed, occurred like that which I have 
already mentioned of Calas, wh^re a man has been offered up as a sacrifice to 
the laws, though the laws had never been violated : where the tribunals have 
committed the double mistake of supposing a crime where none had been com- 
mitted, and of finding a criminal where none could exist. These, however, are 
very gross, and therefore very rare examples of judicial error. In n:ost cases 
the crime is ascertained, and to discover the author of it is all that remauas for 
investigation ; and in every such case, if there follow an erroneous conviction, a 
two-fold evil must be incurred, tha escape of the guilty, as well as the suffering 
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property stolen was of a value very greatfy beyond that which is 
i^aentioned in llie statute? Snrdy no person can contend that 
any one of these circumstances can make such an alteration in the 
offiencei that with it die oime should be purabed with death, and 
without ity sboold be subjected to a sl^hter punishment. Leas 
of all can the value of the property stolen be such an aggravation ; 
because the kw was intended to afford a protection to tradesmen, 
in instances where they could not exert a sufficient vigilance for 
their own proCectioo; but in articles of considerable value, they 
are bound to exert that vigilance. To such an instance we may 
apply the iangui^ which Paley has applied to another, ** it wiU 
^ be difficult to shew, that without gross and culpable n^ligence 
'' on the part of tibe sufferer, such examples can ever become 
** so frequent as to make it necessary to» constitute a class of 
^' capital offences of very wide and large extioit.''^ In truA, 
none of these circumstances have, I believe, been considered by 
any of the judges as sufficient a^ravations to warrant their 
aufferii^ this cruel law to be executed. It has been executed, 
indeed, in instances wh^re the offenders were of very bad character, 
had been tried and acquitted for odier and much more heinous 
crimes, or had set up a fdse defence, and produced witnesses to 
prove it ; yet these are all circumstances foreign to th^ object 
of the legislature in protecting retail trades, and faU not within 
,any of the principles which Dr. Paley has upcm thb subject 
endeavoured to estaUish. 

*^ The prerogative of pardon is pn^rly reserved to the chief 
^' magistrate. The power of suspending the laws is a privilege 


\ 


of th^ inoocent. Periiaps amidst the crowd of those who are gasing upon the 
supposed criminal, when he is led out to execution, may be lurking the real 
mnrderer, who, while he contemplates the fite of the wretch before him, 
reflects with scorn upon the unbectlity of the law, and becomes more hardened, 
aad derives more confidence in the dangerops career upon which he has entered. 
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^* of too high a nature to be committed to manyhancb, or to 
** those of any inferior officer in the state. The king ako can 
'' best collect the advice by which his resolutions shall be 
^' governed.'' IThose who to every attempt at improvement are 
accustomed to oppose a panegyric on our law and constitution^ 
frequently adopt a course which is very convenient for their 
purpose. A^ theory and practice are often upon these subjects 
very dissimilar^ and are sometimes in direct opposition to each 
other; they select for the topic of their encomium whichever 
they can represent in the most favourable light ; and of this we 
have here a very remarkable instance. In every thing which 
Dr.Patey has hitherto said,, it is the established practice, a 
practice which alters and almost supersedes the written- law, 
which he has been vindicating ; but now he suddenly takes an 
opposite course, and holds up to our admiration a part of the 
constitution which exists in theory, but is almost abrogated in 
practice. In every county of England but Middlesex, and in 
every part of Walfes, .this privilege of suspending the laws, high 
as it is, is exercised, not by the chief magistrate, but by subordi- 
nate officers in the state, and without the assistance of that best 
advice which the king can collect. It is true that they exercise 
this privilege in the name of the king, in whose name too they 
administer the law ; and if this fiction is to be resorted to, it may 
be said with as much truth, that the king decides <:auses, and tries 
prisoners, as that he exercises his power of suspending the laws. 

" But let this power be deposited where it will," adds Dr. 
Paley, '^ the exercise of it ought to be regarded as a judicial act; 
^^ as a- deliberation to be conducted , with the same character of 
V impartiality, with the same exact and diligent attention to the 
'^ proper merits and circumstances of the case, as that which the 
'^ judge upon the bench was expected to maintain and shew m 
" the trial of the prisoner's guilt. The questions, whether the 
" prisoner be guilty, or whether, being guilty, he ought to be 
*V executed, are equally questions of public justice. The adjudi- 
^^ cation of the latter question is as much a function of magistracy 


I 


^ \ 


SHOP-LIFTING AND CANAL BILLS. 243 

*' as the trial of the former. The public welfare is interested 
'' in both. Tlie conviction of an offender should depend upon 
'^ nothing but the proof of his guilt ; nor the execution of the 
'^ sentence upon any thing besides the quality and circumstances 
'^ of his crime." Nothing can shew in a stronger point of view 
the defects of the system which Dr. Paley defends, than this single 
passage. He here imposes upon the judges duties which it is 
impossible for them to discharge. If, indeed^ he had contented 
himself with saying/ that this suspension of the law ought never 
to be a favour '^ yielded to solicitation or granted to friendship, 
*^ or made subseiwient to the conciliating or gratifying of political 
'^ attachments/' no person could have disputed his doctrine, 
though many might have wondered that he had thought it 
wordi while to state what was so obvious ; but when he goes 
on to say, that it must be considered as a judicial act, or as 
the adjudication of a question of public justices, he really deak 
with the judges no less hardly than the Egyptian tyrant did with 
the children of {srael, when he commanded them to make bricks, 
but withheld from them the materials with which they were to 
be made. A judicial act is the application of an existing law to 
facts which have been judicially proved : but where is the law of 
which the judge, in the exercise of this power, is to make the 
application? Or how can it be said that there has been judicial 
proof of facts, for which the criminal has never been put upon 
his trial, which have never been submitted to a jury, and upon 
which, consequently, a jury has come to no deci»onf 

Of aU the duties, indeed, whicB a judge has to discharge, the 
exercise of this discretion must be the most painful. It is true 
that there are no duties, however awful, no situation, however 
difficult, with which long habit will not render the best of men 
familiar ; but if we represent tp ourselves a judge newly raised to 
that eminence,^ just entering upon the circuit, and become for 
the ^rst time the arbiter of the lives of bis fellow-creatures, we 
shall be able to form to ourselves some idea of the difficulties he 
has to enoDunter, and of the anxiety which h^ must necessarily 
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feel. Sworn to administer ihe law, he is at tke same time the 
depository of that royal clemency which is to interrupt its execu* 
lion. In danger of obstractii^ the due course of justice on the 
0ne hand^ or of refusing mercy to those who have a fair claim to 
it on the other, he finds no rules kid down, or principles esta- 
blished by die legislature, to guide his judgment. He must fix 
for himself the principles and the rules by which be is to act, at 
die same time that he is to apply them and bring them into action, 
and yet he cannot but be aware, that the principles which be shidl 
adopt will probably not be those of his successor, who will have 
maxims of jiuitice and of mercy of his own, but which cannot 
possibly be foreseen ; and at the same fime he must know that it 
is nothing but a uniformity t>f practice which can make the exer- 
cise either of severity or of lenity useful to the public. In such a 
state of embarrassment, it is, that he is called upon to decide, and 
upon his decision the life of an individual depends ; nay, upon 
file decimon of a single case may depend the lives of many indi- 
viduals. The clemency he shews, though it spares the life of a 
single bonvict, may be the -means of alluring others to the com- 
mission of the same crime, who from other judges will not meet 
widi the same lenity* The execution of a severe judgment may 
be the means of procuring impunity to many other criminals, by 
inducing the prosecutors to shrink from their duty, and jurymen 
to violate their oaths. 

From the foregoing observations it should seem, that the laws 
which it is proposed to repeal, cannot well be defeniled as part of 
a general system of criminal jurisprudence. Taken by them- 
selves, it seems still more difiiciilt to justify them. They are of 
such inordinate severity, that, as laws now to be executed, no 
person would speak in their defence. They have, indeed, by a 
cl^ge of circumstances, become far ni<H'e severe than diey were 
when originally passed. Not to dwell on die circumstance of 
dieir severity having increased just in the proportion that the value 
of money has diminished, the state of the criminal law in other 
respects, at the 'time when these laws were enacted, afforded an 
excuse for passing them which has long ceased to exist. 
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When, in the reign of King William, the 1)enefit of cleigy was 
taken away from the crime of privatelj stealing in a shop, goods 
of the value of five sbiliii^gs, that ofience was afaready punishable 
capitally on all but those who could read. The statute had no 
other effect, therefore, than to place men, whose crime was ag» 
gravated by the education which they had received, upon a level 
with those who had to iii^e, ni extenuation of their guilt, the 
deplorable ignorance in which they had been left by their parents 
and by the state. 

The same observation cannot, indeed,, be made qq the act of 
the 12th Anne, which relates to stealing money or goods in a 
dwelling-house : but when it passed, only seven years had elapsed 
since the adoption of the law, which extended the benefit of 
clergy to the illiterate, as well as to those who could read : and 
men wholiad been accustomed to see ^orant persons convicted 
capitally, for stealing what was of the vahie only of thirteen* 
pence, in any place, or under any circumstances, could not have 
thought it an act of great severity, to appoint death as a punish- 
ment for stealing in a dwellii^-house property of the Vftloe of 
forty shillings. 

It is sufficient, however, to say of diose laws, that they are not, 
and that it is impossible that they diould, be executed; and that 
instead of preventing, they have multiplied crimes, the very 
crimes they were intended to repress, and others no less alarming 
to society, perjury, and die obstructing die administration of 
justice. 

But akhoi^h these laws are not executed, and inay be said, 
therefore, to exist only in theory, they are attended with many 
most serious practical consequences. Amongst diese, it is not the 
least important, that they form a kind of standard of cruelty, to 
justify every harsh and excessive exercise of authority. Upon all 
such occasions these unexecuted laws are appealed to as il diey 
were in didly execudon. Comphun of die very severe punishments 
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which prevail in the army and the navy, and you are told that 
the offences, which are so chastised, would by the municipal law 
be punished with death. When not long since a governor of one 
of the West India islands was accused of having ordered tl^it a 
young woman should be tortured, his counsel said in his defence, 
that the woman had been guilty of a theft, and that by the laws of 
this country her life would have been forfeited. When, in the ' 
framing new laws, it is proposed to appoint for a very slight trans- 
gression a very severe punishment, the argument always urged in 
support of it is, that actions, not much more criminal, are by the 
already existing law punished with death. So in the exercise of 
that large discretion which is left to the judges, the state of the 
law a£fords a justification for severities, which could not other- 
^ wise be justified. When for an oflFence, which is very low in the 
scale of moral* turpitude, the punishment of transportation for 
life is inflicted, a man who only compared the crime with the 
punishment, would be struck with its extraordinary severity ; but 
he finds, upon inquiry, that all that mass of human suffering 
which is comprised in the sentence, passes by the names of 
tenderness and mercy, because d^th is affixed to the crime by a 
law scarcely bver executed, and^ as some persons imagine, never 
intended to be executed. 

For the honour of our national character — for the prevention 
of crimes — for the maintenance of that respect which is due to 
the laws, and to the administration of justice — and for the sake of 
preserving the sanctity of oaths — it is highly expedient that these 
statutes should be repealed. 

Mr, fVindham, I do not rise with any intention to resist 
the introduction of the measure proposed by my learned and 
honourable friend. I certainly concur with him in thinking, 
that it would be extremely proper to revise many of our laws, 
especially those laws by which the lower classes are almost 
solely affected : laws of this description, originating in a spirit of 
Liw-making, in a\ certain UgUlandi cacoethes peculiar to our 
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times, have been passed "with too miich facility: and too much 
power has been given, too great a latitude of discretion has been 
intrusted to inferior m^istrates. It was upon ,this principle that 
I, during the last session, opposed a bill, which I am sorry to 
hear is to be renewed in the present session. (Probably alluding 
to Lord Erskine's bill against cruelty to animals.) Laws are too 
hastily proposed, and too easily carried, when they affect only the 
lower classes: those with whom gentlemen in this house have 
not so much sympathy as with others; those ^^ whose friend the 
world is not, nor the world's law." But against the whole doctrine 
of my learned friend, against his attacks upon the venerable Dr. 
Paley, I must protest, ^y learned friend must know that it is 
utterly impossible to avoi4 placing discretion in some tribunals, and 
what tribunals are so proper as the judges of the land, in whom 
my learned and honourable friend thinks that confidence ought 
not to be placed. Of Dr. Paley 's work upon Moral Philoso- 
phy, it. is scarcely possible to speak v^ith praise appropriate to its 
merits. It does not, indeed, contain any thing new ; but it has 
collected and placed truths in such a familiar and pleasing form, 
as to insure the approbation of the intelligent, and to prevent' 
the unenlightened from being misled. I have ever considered 
this work to be a great national blessing : its principles are irre- 
fragable : and the attempt which has just been made to im- 
pugn them, can only tend to confirm their strength. 1 shall this 
night content myself with requesting gentlemen to read, before we 
meet again, the excellent observations upon criminal law m»de by 
this celebrated divine ; and to judge fbr themselves. 

The Solicitor General, It is not my intention to. oppose the 
introduction of the bills, but I must enter my protest against 
many of the principles of my honourable and learned friend which 
seem to form the basis of his motion. My honourable and 
learned friend may possibly have alluded to me in his observation 
that there are some persons adverse to all innovation, whether 
prochictive of good or pregnant with eviL (No, no, no.) I am 
ready to admit, that I long have^ that I now do, and I ever shall, 
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view all innovations on etIaUiflhadi qmlenu wMi a jealous eye. 
I am proud to confess tbai I aaa an enemy to tbe oppoeiticMi, 
of theoretical speculation to practical good. Whether they are 
the doctrines of Dr. Smith or of I^.Paley, or of any other specu- 
lative writer, I shall always be extremdy cautious how I agree to 
alterations in ancient practices, 'which, although attended with 
some evils, may, upon the whole, be preferable to incurring the 



risk of acting- upon new and untried theories. But I am ix>l, 
dierefore, averse from all improvement. Because I omnot 
assent to princi|jes which have a tendency to ovestum the whole 
system of tlie criminal law of the country, and lo <excite odium 
and discredit upon the judges and the administratioaof our law, I 
am jDOt an enemy to aB improvement. Ont laws may labour 
under some defects from which no human laws, framed wkh 
human imperfections, ever can be exempt. My learned and 
honourable friend is desirous to cut up by the root all discretion 
in the judges and to trust it to juries : but it is utterly impossible 
to avoid givii^ a discretionary power, and where can it be so 
properly placed as in the hands of the jnc^es. We cannot have 
angels to execute the laws, and men must be subject to the frailties 
incident to human nature. Even if capital punishments were to 
be abolished, excqpt for treason and murder, diere must still be a 
discretionaiy power given in other cases. The inconsistency of 
the present motion is too obvious to escape observation. My 
honourable and learned friend, at Ae very nioment when he 
proposes to destroy all discretionary power^ desires that the 
judges may be empowered to inflict a discretionary punishment 
when the puni^ment of death is abolished : and he proposes to 
substitute transportation, although he has given notice of an in- 
tention to propose the abolition too of this pwushment. Am I 
to be considered an enemy to all improvement because I look 
with jealousy upon measures fr*aught wiEtfa consequences so io* 
jurious. 

My honourable and learned friend has said, that crime is 
increased by the relaxation of the law. (Hear ! hear !) I have 


SHOP-LIFTING AND CANAL BILUS. S49 

never hearri tbis^ nor, exfatbg at tbis opimon does in imiCiBalioD^ 
do I believe tbat it in reality exists : and, even if 1 am io error, if the 
greatest punishmeDt against some classes of offences is seldom 
enforced, yet it must be remembered tbat the power to inflict it 
imposes a salutary terror against the perpetration . (rf crime. 
I make Ibes^ observations, not with any intention to oppose the 



motion, but solely fnMB^ the conviction that such principles as T 
4iave this night heard stated, ought not to pass umioticed. 

r 

Mr, W. Smith. The speech of the honourable and learned 
gentleman who has just sat down, appears to me to be, in the 
main, so irrelevant to the question now befor^ the house, that I 
shall confine myself to his misrepresentations of the remarks 
made by my friend who has brought forward the present im^ 
portant moti6n. The cry of the dai^er attendant upon all inno- 
vation, of the jealousy with which all attempts to reform ought 
to be watched, of salutary theories and injurious practice, has 
been so often heard, that its repetition, not very interesting from 
its novelty, omnot be expected to prevent the fair examination 
of any plan submitted to the consideration of the legislature. 
If ever there were a case where this cry of dangerous theory 
should be disrq|arded, it is the present case. My honourable 
and learned friend, to whom the country is indebted for the 
agitation of thid question, has proceeded with that caution which 
was to be expected from him. He has not advanced a step 
without fisicts to warrant all his conclusions. He is not misled 
by any of these wild, extravagant, and visionary ^hemes of 
theoretical perfe<ition at which the learned Sobcitor General 
seems to be so alarmed : but his reasoning is founded on facts, 
on statements returned to this house, and sUow lying upon your 
table. It is not by amusing the house with these old cries 
against theory, but by answ^ing these statements of facts that I 
shall be satisfied. The object of my learned friend is to repeal 
' those laws where the punishments are so disproportioned to the 
crimes, as to prevent the execution of the law ; and by enacting 
milder pumshments, to diminish crime by the certainty of their 
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execution. This the learned gentleman opposite construes into- 
a plan for overturning the criminal law of the country. The. 
foundation of the motion made bj my honourable and learned 
friend rests upon the statements returned to the house, by which 
the inconvenience of the present practice seems to be demon-, 
strated. Unable to meet these facts, the learned gendeman 
has indulged himself in general declamations, applicable, not to. 
the present motion, but against all amelioration of laws, which, 
being, as he says, practically good, ought not, as he thinks, to be 
made better. 

The Solicitor General. In explanation of my objections to 
the principles laid down by my honourable and learned friend, 
in which I have been misunderstood; I hope it will be remem- 
bered, that my observations were cautiously confined to these 
principles, and that they did not extend to the motion now before 
the house, which I never intended to oppose. 

The Chancellor of the Exchequer. The honourable gende- 
man who fose, as he said, solely for the purpose of correcting 
what he termed the misrepresentation of the statement made by 
my honourable .and learned friend who brought forward this 
motion, has been hurried by his laudable anxiety into the com- 
mission of the offence which he is so desirous to rectify : for he 
has either most strangely misunderstood, or most unintentionally 
misrepresented the whole argumentof my honourable and learned 
friend, the . Solicitor General, with whose reasoning I have no 
hesitation in saying that I entirely concur. That the English law^ 
notwithstanding these theoretical speculations, is not practically 
sanguinary^ cannot be more satisfactorily demonstrated than from 
the statement made by the honourable and learned gentleman who 
has occasioned the discussion of this question, and who will be the 
last person to suppose that the practice is not a part, or indeed the 
very essence of the law. He has informed the hoqse that, after a 
careful examination of the various documents upon tlie table, it ap- 
pears that the punishment of death has been inflicted only upon one 
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oiit of seven thousand feight hundred offenders. C m there^ be a 
stronger illustration of the practical humanity of our law, or of the 
anxious tenderness Vtith which the discretion so properly intrusted 
to the crown is exercised. A discretion which, with as much' 
respect as my learned friend for the trial by jury, I should 
lament to see transferred from the bench to a tribunal formed 
of men, who, from their education and habits of life, competent ' 
as they are to judge of the subjects now submitted to their 
consideration, appear to me to be ill calculated for the minute 
investigations which are necessary in the . dispensations of mercy. 
Investigations so intricate, and frequently turning upon such 
nice, such imperceptible points, that, in the instances adduced 
this night by the honourable and learned mover of the debate^, 
the motives Hy which his Majesty's advisers have been influenced 
seem to have escaped the acuteness with which he is accustomed 
to examine all subjects that appear to him to have a tendency 
to promote the welfare of mankind. The honourable gentle- 
man, in confirmation of his theory, has lamented, in the case of 
the fowl-stealers, that different punishments were inflicted by 
differ^t judges, upon two persons convicted of the' same offence ; 
and he has intimated his disapprobation of the conduct of his 
Majesty^s advisers upon a late execution for a murder committed 
in a duel. So different is appearance and reality, so differed is 
theoretical evil and ^practical good, that I am sure, upon reflec- 
tion, the honourable gentleman will see the probable propriety 
of the apparent injustice of inflicting different punishments upon 
two persons convicted of the same offence. Does it require 
any sagacity to discover that this punishment may well have 
been authorized, either by the different shades in the same 
offence, or by the real relative guilt of the two criminals ; of 
whom one may have been an inexperienced youth, misled by the 
artifices of his companion, an old and hardened offender. With 
respect to the late execution to which allusion has been made, 
I cannot be so unmindful of the feelings of the surviving relatives 
of that unfortunate person, as to dilate upon the imputation ; nor 
so unjust to myself; or disrespectful to the house, as to be 
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wholly nlent. It wil, 1 trust, be mifficieDt for me to assare ike 
bouie, that the warrant for that execution was signed after the 
most distressu^; and anxious deliberation, and with the hope, 
if possible, to discover that the law ought not to take its course. 
' These hopes were vain. The law of the land was violated by an 
act which the law, as it is called, of honour, would have itself 
cmidenined. The warrant was signed with a deep consideration 
of the misery of the individual, but from a sense of an afflictii^ 
duty due to the community. I cannot conceal the pain which I 
feel w hearing observations unexpected from the candour of the 
learned gentleman, and which, if he had troubled himself to have 
inquired, he would have learnt were unfounded. The warrant 
was not signed hastily : it would, I will venture to say, have be^d 
sanctilMied by my learned friend ^himself. This explanation I 
have thought due to myself, to the honourable gentleman, and 
to the house. I shall sit down, without pledging myself either 
to support or .oppose the present measure, by merely saying, 
that I diink a case has been made out which is so far deserving 
the consideration of the house as not to justify any oppontioa 
to the introduction of the bills. 

Sir S; RomUly. Aa the motion which I have had the honor 
to submit to the consideration of the house has not met with any 
opposition, I should not avail myself of the privilege, to which 
I, by courtesy, am entitled, of rising to reply, were 1 not desirous 
t6 assure ray honourable friend who has just sat down, that he 
has totally misunderstood me ; of which, upon reflection, I am 
sure he will he satisfied,— ^ and were I not anxious to protect 
myself from the misrepresentation of my sentiments by my 
honourable friend near me, <Mr. Windham), and by an h<»iour- 
able gentleman upon the opposite side of the house, (Solicitor 
General), who have thought proper to state jthat I have at- 
tacked the celebrated work of Dr. Paley; that I have not 
been too respectful to the Judges ; and who have expressed 
their alarm' that the measures now proposed to the legis- 
lature are part of a plan to overturn the crimina^ law of the 
country. 
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lu disclmrge of my duty as a member ^f this house, I certainly 
shall never be deterred from freely statii^ my sentiments of 
opinions which I conceive to be injurious, although these 
opinions are sanctioned by the practice of centuries, or supported 
by the most venerable authorities. Ffom such obedient unani- 
mity, fiovcL such attempts to destroy all free spoken truth, 1 
must dissent : but how the honourable gentleman can imagine 
that it was my intentiou to undervalue Dr. Patey, or that my 
words have expressed any such intention, it is extremely difficult 
for me, when I consider the enlightened nfiad of my honourable 
friend who has made this accusation, to discover.. I am sure it 
will be in the recollection of the whole' house that I anxiously 
endeavoured to express the respect which I unfeignedly feel for 
Dr. Paley ; and if my real praise is to have as mudi value as my 
supposed censure, I am sure it will not be forgotten, that 1 was 
not more sparing than my honourable friend in such praise of 
Dr. Paley, as it is in my power to bestow. I am not so un- 
noindful of the obligations which society owes to die labours of a 
a life devoted, as Dr. Paley*s was, to the duties of his calling, 
and the advancement of knowledge, as hastily to attack any 
position which he has maintained. But I am too well aware of 
the infirmities of our nature to suppose, that such extensive specu* 
lations can be free from all mistake : and, whatever may be the 
imaginations of the honourable gendeman, if he do really con- 
ceive that, when attempting to detect unavoidable errors, I anr 
injuring the reputation of an author whose first wish must have 
been the advancement of truth, I shall content myself with the 
comdction, that I cannot better manifest my grateful respect for 
his memory than by endeavouring to prevent iany error from being 
hallowed by his name. My honourable friend must not be 
supposed to be the only admirer of Dr. Paley : I unite in his 
praise, and I Join also in the entreaty made by my honourable 
friend, diat, before the discussion of these bills, every gentleman 
who is interested in the investigation will read the remarks upon 
criminal law made by this so justly celebrated divine* 


/ 
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To the next charge I should be totally silent, were I to con* 
aider only the probable effect of such an accusation upon the 
minds of the learned judges themselves, to whom I have been 
supposed to have been wanting in respect. They will not be misled 
by such imputations. Imputations of which, from the conscious- 
ness of their own virtuous motives, they will have no suspicion: 
and, from their habits of examining evidence before they assent, 
they will not place any reliance : — they would not condemn a 
stranger upon such a statement: I am proud to say that I have 
the happiness to be l^onoured with the friendship of some of the 
learned judges ; and I am sure they are all too well acquainted 
with me to imagine that I could for a moment be forgetful of the 
obligations which we all feel for the faithful discharge of the 
arduous duties of their situations, and for the pure administration 
of justice for which this country is so eminently distinguished. 
It is not to remove any impression upon their minds that I think 
it necessary, to notice the extraordinary insinuation^ of my honour- 
able friend ; but I should wbh my honourable friend himself to 
know that it is not disrespectful to suppose, that unanimity of opi- 
nion, upon the most intricate speculations into the motives of human 
action, is not to be expected fromf any judges, however enlightened 
and however virtuous, until they are wholly free from all the 
failings of man's nature. « 

It would be a Waste of your time to reason upon the suppo- 
sition of my honourable friend, that an alteration of the law for 
a particuljar species of larceny can be intended to overturn the 
criminal law of Ei^land. It is a common, and may be a con- 
venient mode of proceeding, to prevent the progress of improve- 
ment, by endeavouring to excite the odium with which all attempts 
to reform are attended.' Upon such expedients itis scarcely necessary 
for me to say, that I have calculated. If I had consulted only my 
own immediate interests, my time might have been more profitably 
employed in the profession in which I am engaged. If I had 
listened to the dictates of prudence, if I had been alarmed by 
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'such prejudices, I could easily have discovered that, the httpe 
to amend law i^ not the disposition most fii^urable for pre- 
ferment. I am not unacquainted with the best road to Attorney 
Generalships and Chancellorships : but in that path which my sense 
of duty dictates to be right I shall proceed; and from this no mis- 
understanding, no misrepresentation shall deter me. 

Lord George QrenviUe supported the motion. 

« 

Leave was then given to bring in, 1st, A bill to amend the act 

of King William as to privately stealing in shops, warehouses, 

•&c. to the value of os. ; £d, A bill to amend the act of Anne, as 

to stealiifg in a dwelling-house to the value of 408.; Sd, A bill to 

amend the Act of George II. as to stealing on navigable rivers, 

*&c^ to the value of 40s. 

> 

February Id, IBIO.— StV Samuel Romitty brought up the 
bills which he obtained leave to bring iu on a former night, for 
repealing and amending the acts of Wipiam III. Qaeen Anne, and 
George 11. relative to the puni^ment of the crime of privately 
stealing in dwelling houses, shops, baiges, or vessels on the river. 

• 

Before he should propose the second reading of the bills 
which he then brought in, it was his intention to bring forward 
a proposition respectii^ the transportation of convicts. 

The bills were then severally read a first tune, and ordered to 
be read a second time on Monday next, (Feb. 19, 1810.) The 
bUls were also ordered to be printed. 

Tuesday, February 20, 1810. — Sir Samuel Romilly moved 
to postpone to the 12th of March, the second reading of his three 
bills, viz. that on privately stealir^, that on stealing in a dwelling- 
house^ and that oncanal robbery. Ordered accordingly. 

March 28, 1 8 10.— On the motion of Sir Samuel Ranulbf, d9» 


256 LARCENY FROM DWELLINGS. 

biH fcN* preventiDg privmtelj stealiBg wai read a second time^ aadt 
ordBred to be commitled tbis daj se'mugbt. 

JTAe Solicitor General, 'm not opposiiig tbe question in tbat 
initenoey begged not to be undeiitood either to adopt or oppose 
the measure, but wished merely to reaenre himself to a future 
stage of the proceedings to state his sentiments upon it. 

Mr. Windham expressed himself to the same effect. 

The bills for preventing robberies, or privately stealii^ in 
dwelling-houses, and also on navigable rivers x>r canals, were read 
a second timei and ordered to be committed this day se'nnq[ht. 

jtpril 13, 1810. — ^The privately stealii^ biU> the dweUiiq; 
house bill, and the canal robbery bill, were severally committed, 
and the reports ordered to be received on Tuesday. 

May £, 1810. — Sir Samuel RamiUy moved die order of the 
day for the further consideratioii of the report upon die bill for 
stealing in a dmiling-house : some ammidments were read amd 
passed. 

On the question tiiat the bill be engrossed — 

• Mr. Herbert. ^^ I rise with reluctance to oppose this mea- 
sure iriiich has been submitted to the house by the honourable 
and learned gentleman : but I cannot, from respect to any gen- 
tleman, withhold my dissent from a bill intended^ as. I concmve, 
to -introduce^ a dangerous alteration in the criminal law of this 
country. Unpleasant as the task is, I feel it to be oiy duty to 
resist diese bills, and odier bills of the .same tendency, in every 
MMg^ of their progress through this house. Ibe object of these 
bills is to render offences hitherto cafntal^i^ longer so. A» 9l 
fri^d to the old law, I find myself boufloto resist such an alter- 
wtiou. It is not right diat it should go forth to the public t^t 
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these bills have passed through this house^ upon the supposition 
that the criminal law of England is defective. The arguments of 
the honourable and learned gentleman, specious as they are in 
theory, are erroneous in practice. Of this nature are all argu- 
ments founded upon the numbers ^ho escape punishment ; 
which, I am persuaded, may foe ascribed to very different causes 
than to defect in the law of England. Deduct from the aggregate 
all those who are acquitted throng the unwillingness of parties to 
prosecute ; through their avarice in declining the dost of prosecu- 
tion ; through their inability to defray the expense ; through the 
ingenuity of counsel, or by means of false^ witnesses ; and from 
the peculiar nature of the trial by jury, which, amidst nmny ad- 
VBntaigea^ has some faults, the number of those who evade the • 
law will be considerably reduced. The uncertainty, therefore, ought 
not to be ascribed to our law. But even allowing the statement to 
be correQt, it would hardly be a fair way of considering the question : 
for, besides the list of those who have been convicted capitally, 
the list of those who have been punished in any way should be 
taken into account. There is a wide difference between any p\h* 
nishment and total impunity. It is, sir, a principle universally 
acknoifrledged by all authors on criminal jlirisprudence, that 
crimes should be punished not from revenge, but for example : 
punishment is not retrospective but prospective. It is inflicted, 
not because crimes have been committed, but to prevent their 
future commission. This b the principle of the law of England ; 
it is the principle of the acts of Henry VIII. of Philip and 
Mary, and of the act of Elizabeth, which the honourable gentleman 
is desirous to repeal. By reading die preambles of these acts it 
will easily be perceived that I am borne out in asserting that the 
acts were passed, not in the spirit of revenge, but with the just; 
and rational object <^ prefventii^ crime by the influence of ex- 
ample. Such havfaog been the intention of the legislature, we 
oij^ht to be cautious in mitigating penalties which were inflicted 
by the wisdom of oii%||tnce8tors. Before we abolish existing 
punishments we ought well to consider how the deficienciea 
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¥Fliich we mty occasioB can bt supplied. If die puniahniente in 
use are not to be retained, what substitute wiU be reoomniended 
by die learned and honourable gentleman who is so desirous for 
dieir abolition? — ^Will he introduce die knout fi:pm Russia? I 
hope before this horrid ej^Mdient is adopted, there will be a 
careful examination of the evidence of tfabse who have witnessed 
its infliction ; who are unanimous in declaring it is more horrible 
than death itself? .Will he, with Beccari^, recommend perpetual 
imprisonment? Is he desirous to revive the practice of nailing 
cars to the piUory ? Or would he resort to solitary confinement as a 
milder substitute ? Whether milder^ whether more mercifid or not, 
I am not disposed now to inquire; but I am convinced that there 
4tfie many persons in diis country who will contend to the last 
: tgainsl fluch k system. I am proud to say that I am one-of the 
iBij^ber. Upon the whole it appears to^ me, and wiU I trusi appear 
:% the house, diat, in the present state of society, our properties 
V are preserved at die expense of as few Hves as posnble. I am 
sure that many offences are prevented by the terror of death ; and 
it is a language which I have often heard among the lower classes, 
that such a thing ought to he avoided, because it is a '' hanging 
matter." I do not wish, from the observation I have made of its 
effscts, and the view I have of its principles, to alter the laws of 
England, ot make any material^ chioiges in the criminal code. I 
vrill, dierefore, second any pcraon, who, agreeing with me in sen- 
timent, vrill move any amendment, tending to check the pn^ress 
0f the present bill. 

Sir J. NewfparL — '^ If, sir, I could eiltertain the ofinion 
whidi has been expressed by the honofvaUe gendeman who has 
just satdown: if I could cooour with him in diinking, that the 
ends of criminal jjiitice, the prevention of crime, would be more 
effectually attained by severity dian by certainty of punbhnient ; 
I certainly should, . widi him, resist the> intreduetion of the bill 
now before the house : but, as my sendaenfs are wholly differ* 
^ ; as I am satisfied that certainty of punishnientis £ur ounne 
efficacious than any severity whieh is subject to remission und re- 
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taxation, , I shall most cordially co-operate with my leahied and 
honourable friend to whom we are indebted for the discussion of 
this important question. 


/ 


'I have long been convinced that the criminal laws of England 
require great amelioration z-^^on opinion in which I am iimch 
fortified when I reflect upon the sentiments of different authors on 
jttri8pru<fence, and the uniform disafq^robadon of our system by 
ail forei^ naticms. They, judging of our law as they see it in 
theory, invariably refyresent it as sanguinary, and enacted by a 
people upon whom the mild spirit of Christian legislation has not 
moved. We know that in practice it does honour to the kindness 
of our national character. It is a system which in theory oub^ges 
humanity^ is in opposition to die general feelings of the civilized 
world, and ismcapable of pradical application* The theory of 
our law, and the practice of our nation are at direct variance 
\rith each other. Can tha« be stronger evidence of the neces- 
sity of a refonnatioB f a necessity which rests upon a principle so 
clear and indispntable, diat it is now adopted as a maxim by 
every person who has reflected apon the subject. The principle, 
which can never be too often repeated, is, that, ^' the real cer- 
'^ taintyof a lesser pnnidiment will have more efiect in deterring 
^^ from the commission of crime, than the imaginary terror of a 
^^ greater punishment which probably may never be inflicted*" 

« ■ ■ •■ - . 

Instances of this occur daily ; and are, I mike no doubt, in the 
recollection of many gentl^nen now present. To one, amidst 
many, I will request a moment's attention. Some yeark ago 
an act was passed in Ireland by ivhidi it vras made a capital 
felony to cut down a tree by day or by ni^t. A gendemah who 
dedicated much of his property and niost of his time to agricul- 
tural improvements ; who had planted much, ' and was' much 
atttiched to his plantations, was tfa0 first to rejoice at this addi-» 
tional securi^ to bis property ; and having, before the act passed, 
stt&red much from these depredations, he iq^in and again 4e*' 

s 2 
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clared, that, in the event of detecting any ofFender^ the law should 
be put in force. An occasion soon occurred. An offender was 
detected in the veiy act of destroying his plantations ; and was 
committed for trial at the ensuing assizes. I well knew what my 
friend endured upon that occasion : — I had the happiness of hb 
friendship, and the honour of his confidence : — he was a man of 
the highest worth and of undaunted public spirit ; he never re* 
laxed in his resolution to enforce the law ; he prepared to pro- 
ceed, and did proceed to the assize town ; but there his fortitude 
at last failed : he declared that, after the most agonizing delibe- 
ration, he could not reconcile to his notions of justice*the pro- 
priety of being the cause of the untimely death of a fellow-creature 
for having cut down a tree. My worthy friend afterwards stated* 
to me, that, great as he considered the injury to society in suffer- 
ii^ the criminal to escape with impunity, yet he could not be in- 
strumental in procuring his condenmation^ even though the crown ' 
might remit the punishment. Such was the mode in which a man, 
far above the weaknesses likely in most cases to interfere, decid- 
ed. This, sir, is the way in which every man who possesses the 

epmmon feelings of man's nature, must decide in cases where 
there not any proportion between the crime and the punish- 
ment. But the baneful effects of severe laws is not confined to 
the minds of prosecutors alone. They have a sensible influence 
upon the offenders themselves, who calculate upon the chances of 
escape, from their knowledge that many of their companions have 
eluded the law,' not ouly by the unwillingness of prosecutors to 
proceed, but by tl^e dispositions' of juries to decide, as it is 
called, in favour of mercy : — ought laws thus to remain a dead 
letter f — ought this perjury, however it nSay be sanctioned by the 
motives, to be encouraged ? — The honourable gentleman, unmind- 
ful of the evil attendant upon this lenity of juries, has adduced it 
as an argument in his justification for opposing the bill, when it 
is one of the strongest reasons for supporting this salutary mea- 
,^ure. Every legislature should well consider the importance of 
not encouraging any relaxation of these moral obligations, upon 


SHOP-LTFTING AND CANAL BILLS. 26I 

yfhich the high feelings the happiaess, and the virtue of society so 
much depends. 'Perjury can never be justifiable^ whatever be the 
motive ; and of all perjury^ that of a jury is most to be dreaded. 
The honourable gentleman has asked^ ^hat punishments are in- 
tended to be substituted for the punishment of deaths which; in 
these caseS; it is proposed to abolbh : and be has triumphantly 
supposed that we must have recourse to the knoot of Russia, or 
to some species of torture. It* is difficult for me to imagine that 
the bonourable gentleman can indulge in any ill-timed levity upon 
a subject so interesting to every man : but it is more difficult for 
me seriously to conceive that the honoura\>le gentleman can be 
^ desirous to impute to the benevolent author of this bill a wish to 
degrade our national character by recommending any species of 
cruelty to the legislature of this country. The true cause i&.not 
difficult to be discovered. If the honourable gentleman had at- 
tended to the observations which were made when leave v^as given 
by the house to bring in the bill ; or if he had^ead the bill itself ; 
he would iiave discovered that tran4>ortation, for a long or for a 
limited period; or imprisonment, either general or solitary; and • 
each at the discretion of the judge, according to the circumstances 
of the case, were the punishments intended to be substituted : — 
solitary confinement, it has been said, may appear worse than- 
death to a person who can be guilty of premeditated crimes. It 
cannot, if properly moderated, be in reality worse. He enters his 
cell abandoned to vice, an outcast from society : — he may >tarn 
from his wickedness and live : he may be restored to the society 
which he has injured : — but, whatever be the effects upon the in- 
dividual, the effects upon society cannoft be mistaken. When 
death is infficted, the example is momentary, and, possibly, injuri- 
ous : when the culprit is transported, the benefit to be derived from 
example is totally lost to the community. After a long and 
anxious investigation of the criminal code of this countiy, I am 
satisfied that it is too severe ; that, if carried into effect, it would 
shock the minds of all mep, even of those who are its most stre- 
nuous advocates ; and that, if not intended to be carried into 
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effect, it ought not to continue pari of the law of the land. I 
do, therefore, entirely agree with my honourable and learned 
friend, that captal punishments should, in many cases, be abo- 
lished ; and I ardently hope that he will persevere in his career 
#f humanity, without any farther obstruction, until he has su<^ 
ceeded in ameliorating the system ; in adapting the punishments 
, to the several offences ; and in giving activity, effect, and certainty, 
to the laws, by giving them moderation, 

Mr. D. Giddy. — I beg leave to submit to the house the few 
observations that occur to mtt on this subject. I certainly agree 
with the honourable and learned gentleman in many of his pro- 
positioai, although I cannot help thinking that the career of 
humanity upon which he has entered b likely to be too extensive. 
If it had been more limited and confined, I should have been 
happy in contributing, to the, best of my ability, in forwarding, 
instead of obstructing his object. But I now feel it to be my 
duty to. resist the alteration proposed by the present bill. I am 
not friendly to any ^great or violent changes. It has always been 
my practice in this house to contend for a middle course between 
coniicting opinions : and to ihis course I shall adhere, although 
I am well aware that it is not the best mode to obtain distinction 
in the house, or admirers out of it: — but it is to assist in the 
advancement of utility, and not any hope of applause by which I 
ever have been, and trust I ever shall be, actuated in the dischai^e 
of my duties as a member of parliament. That the laws of 
England are, in some cases, too severe, is a proposition to which 
I readily assent : but, because they are in some cases too severe; 
it does not follow, either that they are all liable to this objection, 
or that they are deserving of c^isure in as many respects as the 
learned , and honourable gendeman seems disposed to contend. 
The arguments of the learned and honourable gentleman appear 
to me to be twofold.— JPtrs^, As to the discretion intmsted to 
the judges » and secondly ^ As to the relative effects of certainty 
^ and severity of punishment 
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Upon the topic of the discretioDary power with which; by the 
law§ of dus country, 6ur judges are intrusted, the learned and 
honourable gentleman has stated, iu his publication, that ^^ the 
^^ boundary on the side of severify is fixed by nature," and he 
wishes die law to fix a more precise boundary, rather than to 
sufier the limit to be defined by the discretion of the judges. I 
agree that the arbitrary par t of punishment, ought, (in many in- 
stances, to be more limited than we now find it : and I agree 
also, that, although perfection is a point wlwh we can never rea- 
sonably hope to attain, yet we should endeavour in the science of 
legislation, as in every other science, to approximate to it :< — but 
is this to be effected by trahsferrmg discretion from die bench to 
the jury box? If I could be satisfied diat juries were competent 
to sift and examine all the minute circumstances, and finer shades 
of each case brought before them, so as to be enabled to decide 
according to their real merits, I should not have any objection to 
leave juries in possession of a full discretion. But when it is con- 
sidered from what description of persons juries are usually choi^en, 
it must be obvious, to every unpr^udiced mind, that diey will be 
more liable than the judges to fell into error. In stating my 
sentiments upon Ais question, I have no wish to shelter myself 
from any construction by which the use of my expressions may be 
perverted. I have no fear in adding, diat, in my view -of die 
subject, a certain degree of arbitrary discretion is necessary, i«i 
absolutely esiential in all administrations^ of justice : and, taking 
every thing into<;onsideration, I have no hesitation in s^yiflg,Jhat 
the discretionary power unavoidably exercised in the administra- 
tion of the criminal law of England cannot be better vested than 
it now is iu the juices of the land. 


As to the effects of certainty and severity of punishment, a 
proposition might be staled, almost with mathematical precision, 
that the prevention of crime, from this source, varies in a com- 
pound ratio of the severity of punishment, and Ae certainty of that 
punishment being inflicted: — ^and, if this sevmty and certainty 
vary^ according to some ipveiae law with reqpect to each other. 
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.it is indisputable that the increase of severity may so far 
decrease the certainty as to diminish die aggregate upon which 
the prevention depends. Attention i& id ways to be paid to this 
ratio : but it may safely be adopted as a general principle^ that 
the punisiiment should increase with the difficulty of detection. 
Without trespassing upon the time of the house by entering into 
a minute application of this principle in any of the more heinous 
offences, I will confine myself to the single instance of sheep- 
stealing. Considering the manner in which sheep are, and most, 
"be fed on extensive downs ; their exposure to depredation, and 
the difficulty attendant upon die detection of this class of depre^- 
dators : \and considering how amch the sustenance and clothing of 
>the people -depend upon this useful animal, I cannot but think 
that, whatever alterations may be introduced in other parts of our 
law, sheep^stealing should continue to be punished capitally. 

IcannotsitdowQwithoutenteringmyprotest against any ext^Qisive 
alteration of our law : I look up with resjiect to our law, but am 
not such an idol^tor of the system as not to be convinced that it 
is capable of many useful alterations, many salutary reforms : but 
I ha^e long been convinc^d that any reformation to be useful 
must be made in detail ; and, so long as I entertain this opinion, 
1 must oppose any attempt to attain en masse what, in my view, 
can only be gradually attained. But, sir, I am not an enemy. to 
reform. Although I have not reflected as much as I should 
wish upon the bill against shop-lifdi^, my present views of it are 
far more favourable than of the bill now before the house. I am 
convinced that much good may be done; and particularly, in ap- 
portioning the punishment, attention should be paid to all circum- 
stances of aggravation or oiiitigation : such, for instance, as the 
case of actually forcing the door, or striking the blow, facts at 
present noticed in proclamations, but omitted in the statutes. By 
snch expedients the commission of aggravated crimes may be di- 
minished ; and, when any plan of tl^is nature is submitted to the 
legislature., it shall have my cqrdial co-operation; but, for the 
reasons which Ibpve stated, I must oppose the present Ji>ill. 
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Mr. Windham, — In considering the system proposed by my 
bpnourable and learned friend, which| respecting him as I do, I 
cannot but vie^ir as part of a plan to overturn the criminal law of 
the cduntry, it will, 1 am satisfied, save much time, if, before we 
suffer ourselves to be lost in admiration of the superstructure that 
has been raised, we stop for a few moments to examine the 
foundation upon which it stands. It is assumed as an axiom not 
to be controverted, that the perfection of criminal legisla^on 
consists in an invariable, an inflexible execution of the offender 
the instant his guilt is established to the satbfactioa of the tri- 
bunal by which he is tried. It is assumed as an axiom that, 
when a verdict of guilty is pronounced, the execution of the sen- 
tence ought to follow as, a necessary consequence : and, under the 
expression of ^' certainty of punishment,^' it is assumed as an 
axiom, that the permission of any discretion is a mistake of un- 
enlightened times, which, in these times of reform, ought to be 
rectified. From this doctrine, founded upon the very rational 
supposition, th^t it is extremely easy to lay down certain and 
precise rules, applicable to every particular case, I shall venture 
to dissent : and although, /by this presumption, I may incur' the 
censure of modem reformers, I shall derive some consolation 
from the consciousness that my senjdments are sanctioned by the 
approbation' of all the legislators of antiquity, and by the practice 
of all civilized society. The legislators of antiquity calculated, 
erroneously I presukne, upon the variety and subtlety of human 
action ; and, labouring under another error, they supposed, that 
from the utmost foreaght of human legislators not being a:ble to 
adapt laws to every case, discretion became unavoidable. Mo- 
dern legislators, convinced of their own omniscience, are' fully 
able to provide for every possible contingency ; with them discre- 
tion is useless; and the words pardon and mercy, are, for the 
.sake of humanizing our national character, to be abolished : but 
.not with my consent, or without my having protested against^uch 
inconsiderate alterations. 

As the whole of the reasoning of my leamq^ and honourable 


tm LARCENY FROM DWELUN6S. 

friend 10 contained id t pMnpUeC vnA whiofa he has fcyoured the 
puUicy and which I now h<dd ib my Juaid; I will, with the in- 
dnlgeBce of the house, (Hear! hear!) state iriiat appear to me 
to be the ^ors iato which, from a desire to do good, my learned 
friend has fidkn* 


lis pamphlet opens widia declaration, that, ^^ TThere is pro- 
** bably no other country in' the i^orid in which so many, and so 
'' great a varie^ of human actions are punishable with loss of life 
'< as in England.'' The consequence to be deduced fr<Hn diis 
is not, however, that die laws themselves are severe; fordthough 
the laws may be many, it is scarcely necessary to observe, that the 
punishments may be few. In die same manner in Dr. Johnson's 
northern tour, a Scotchman desirous toprove the abundanceof food 
in diat part of the island, told him that ei|^ eggs Qii(^t be had for a 
penny : ^' that,'' said the doctor, *^ is by no means a conclusive 
^ argument of their (cheapness ; for, though eggs may be many, 
'' pence may be^few/' Indeed that no iitference with respect to 
Ae severity of our laws can be deduced from their number, the 
honourable gentleman is himself aware, when, in the next sen* 
fence, he says, '' These sanguinary statutes, however, are not 
*^ carried into execution.'' This statement does, however^ fiiirly 
put in issue the question before the house : for the wh<de question 
turns upon one consideration, — whether, instead of a systun by 
which general .terror is excited, and, from the exercise of discre- 
tion in the execution of the law, the execution is restricted: 
another system ought to be adopted, byi which the law should be 
invariably and inflexibly executed. 

The advocates for a system by which the law is to b^ invwi- 
aMy and inflexibly executed, must have recourse to definition : and 
how can we define with precision, when the description must 
necessarily be general. Things, when taken individually, may be 
distinguished : but a description of the species, sufficient to dis* 
tinguish it from all other^ things, is a task attended with more dif- 
ficttUy. A circle, when presented to the eye, is obvious; so is 
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ah ellipsis, an oblong, and every other figure diiFeriiig from a 
straight line: but, under a general description of dbese figures, 
it would be difficult to distinguish others, which apppoaohed to 
inany> and yet did not belong to ei&er. The difference of indi- 
vidual persons is easily known from a variety of foots : their haiiig 
tall, their being thin or fat : and yet how can we so define as to 
lay down the proportion of diese. qualities by which all persons 
may be distmguished/ How would myhonourable friend describe 
homicide so as to^ delineate an offence whieh ou^ to include 
every case that ought to be punished, and not exclude any case 
deserving of punishment ? To be sure a distinction > may easily be 
drawn between excusable homicide and murder. £vei7 person 
perceives a. difference between the act of a man who kills another 
for his purse, or way^lays him from revenge, and the a.ci of two 
men who have been together in a public-house, where, in the 
course of their conversation they quarrel, and one of them, greatly 
provoked, takes up the pewter pot and kills the other : hut if I 
am asked, whether this hasty act is murder or oianslaug^r? 
must I not know all the circumstances in which it originated, and 
with which it was attended ? and can any definition describe aii 
these circumstances ? or near as any definition may reacb, ought 
jaot some latitude of discretion to be intrusted to ihe executive 
magistrate ? I remepiber an instance, some years ago, where a 
man being provdced in a idiop, immediately went over the way^ 
and returned with a knife, and swore that, if any one' pro* 
voked him again, he would ran the knife into him. Aootlier 
quarrel ensued, he stabbed his antagonist in the belly, and his 
bowels came out. How ought tfiis to have been decid^ \ I felt 
at the time, dnd I now know what my (^dnion would be : but ilt 
I recollect right, he was acquitted by the jury. These, and a 
thousand other instances which might be adduced, must shew that 
every single case must rest upon die circumst^ce^ with which it 
is attended. This must be left to discretion or to definition. If 
the system of definition be introduced, a single hair m^y save the 
most atrocious offender. Precise definition is impossible : much 
must be left to the juries and to the judges, of the laud v-rAx b 
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impossible to work well by machines : — there are machines in this 
town to make pens ; I have never been able to write with them : 
and, if an attempt be made at this perfect operation by law, it 
will soon be discovered that some of the wheels are defective. I 
cannot but wonder that this obvious difficulty has escaped the vi- 
gilance of my learned and honourable friend : who^ if he will 
compart his sentiments of this night with' hb opinions of the last 
y^ upon die bill to prevent cruelty to aiumak, will perceive how 
totally he is at variance vvith himself. In diat bill it was intended 
^t there should not be any thing like definition : indeed it was a 
object which did not admit of definition : it affected only the 
lower orders, and was to be determinied by the discretion of the 
higher orders : — ^and yet my honourable firiend was one of those 
who supported that law. 

In a few pages further we are informed that '' A discretion to 
'' fix the doom of every convict, if expressly given to the judges, 
'^ would in all cases be most ^mxiously and scrupulously exer- 
** cised; but appoint die punbhment by law, and give the judge 
** the power of remitting it, the case immediately assumes a 
'' very different complexion. A man n convicted of one of those 
'' iaixenies made capital by law, and is besides a person of veiy 
^^ bad character. It is not to such a man that mercy is to be 
<' extended ; and, the sentence of the law denouncing death, a re- 
<' mission of it m\ist be called by the name of mercy ; the man, 
'' therefore, is hanged ; but in truth it is hot for his crime that 
*' he suffers death^ but for the badness of his reputation. Ano- 
.^' ther man is suspected of a murder, of which there is not legal 
'*' evidence to convict him ; there is proof, however, of his hav- 
'' ing committed a larceny to the amount of forty shillings in a 
'' dwelling-house, and of that he is convicted. He, too, is not 
'' thoij^ht a fit object of clemency, and he is hanged, not for the 
f' crime of which he is convicted, but for that of which he is only 
<< suspected. A third upon his trial for a capital larceny at- 
^' tempts to establish his innocence by witnesses whom the jury 
^* disbelieve, and he is left for execution, because he has greatly 
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enhanced his guilt by the subornation of perjured witnesses. In 
truths he suffers death, not for felony, but for subornation of 
perjury, although that be not the legal punishment of this of* 


j> 


'* fence. 


This uncertainty, this infliction of punishment from all the cir- 
cumstances with which the offence and the offender are attended, 
arising, as it appears to me, from the nature qS laws and of socie- 
ty, is thus held up as deserving of your censiire.* I am as ready 
as my friend to allow that circumstances do not constitute the 
crime : here I am so fortunate as to agree with him : but I must 
contend that circumstances ought to form, as they evter have 
formed, a consideration of the proper punishment which the cri- 
minal ought to suffer for the crime that he has committed : this 
mode of arguing that the punishment is awarded not for the crime 
of which the offender is found guilty, but for his previous bad 
conduct, or the suspicion of giult incapable of legal demonstra- 
tion, is but saying, in other words, that the same, punishment 
ought, to await the most hardened culprit, and the youth who for 
the first time in his life has imprudently yielded to a momentary 
temptation. Circ^umstances must ever be taken into considera- 
tion, and the iussertion that punishment attends the circumstances 
and not the crime, aldiough it may appear deserving of considera- 
tion, is, if investigated, nothing but appearance. When a horse 
is burthened to the greatest extent, when it is impossible for him 
to support any greater weight, an additional feather may stop his 
progress : '' die last feather breaks the horse's back," is an old 
and a true saymg ; but whoever said the horse's back was broke 
by a feather : and yet, neglect all the previous circumstances, and 
this is abstractedly true. A man waS; some time since, tried for 
horse-stealing : in his defence he pleaded that he ran away only 
with a halter : the circumstance that a horse was tied to the end 
of it did not enter into his calculation. If we were asked this 
night whether we were for peace or war, can there be any doubt 
as to an answer? why, it must depend upon circumstances. . As 
to war or peace universally, we are for neither : but ask us as to 
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any particular vmr or peace, and we Vhall hft enabled to gire n 
distinct ansiver : the reason of this difference residts merely from 
our being put in possession of the circomstancef of the particular 
case. 

One of the instances cited in support of this doctrine, is the 
case of a person executed for a muitler committed in a duel ; and 
a stronger case to shew the necessity of discretion, could not, as I 
conceive, be adduced* Divest every case of the circurastaiices 
with which it is attended^ let the law be inflexible, and other 
cases ^ill not be treated with less lenity than this : on the other 
hand, if discretion be exercised, mercy will be extended where 
-mercy can be shewn, although the law must take its course in a 
case attended with such circumstances, that mercy to the indivi- 
dual would be^ cruelty to the commumty* The execution in this 
case ought not to be charged with cruelty, if it were, as. I dare 
say it was, attended with circumstances whidi separated it from 
^ ordinary coune of decisiciis upon offences of that description* 
Bnt if the exeoition in thb case were to result from strict law, 
without ibfb exercise of any discre^n as to the circumstances, 
-and supposing the punishment to be right; then, accordiRg to 
the system of my honouraUe friend, all others, however different i^ 
in circumstances, must be generaliaed with it. Upon this tre- 
mendous mode of generalization, justice would> in my opinion^ 
be abandoned. Attention must be paid to circumstances. Dis- 
cretion arises out of the nature of things : it rosiy, possibly^ be 
productive of some ineMvenience ; but it is an inconvenience to 
which mankiild must submit* Alter tbb natiire of man, and you 
may change your mode of kgidating : but it is not veiy philoso- 
phical to talk of a fluid while remaining a fluid, as if it were a 
solid : or to reason upon the properties of solids in a lecture upon 
hydrostatics/ 

Various olher remarks faav6 been .made upon ctifferetit parts of 
Dr. Paley's work, which I shall content myself with noticing, as 
ik^ mistake in which t)iey oripoAle must appear upon tiie moBt 


I 
^ 


SHOP-LJFnNG AND CANAL BILLS. «7l 

•unory observation. At one time Dr. Paley is represenled as 
having undertaken to defend all the laws of this country : an un- 
dertaking in which no mad of commoa aense could engage. At 
another Ume he is represented as having been desirous that our 
law should not be known : without attending to his distinctioB 
between not knowing the law, and not knowing what law 
will be carried into execution : — a salutary mode of legislation 
by which the execution is partial, the terror general. I do 
not impute these errprs to my honouraUe friend: but there 
Sffe various writes upon this subject \ <>ne of whom, a stranger to 
me, exc^t that he has favoured me with a pamphlet which he 
has published, has observedy that where thirty men are conticted, 
and. only' three of them are executed, the law as to the other 
twenly-se^en is useless. How any man could work hmiself 10(6 
such confusion of aigument it is difficult for me to imi^ie. 
What ! is the terror of the law nothing ? Does not the execution 
<A the three intimidate others, and tfiereby prevent the commimon 
of crime \ This is most satisfactorily exphined by Dr. 'Mey : 
and I trust that the house will pause before they permit the altse* 
ration which is proposed, and which must be part of a plan, to 
overturn a sy stein diat has fori^pes excited theadmiration of eve- 
ry reflecting mind in the whole of dvilBed society. I confess, 
indeed, ihat I am induced to behold this, «k1 all schemes of, in- 
novation, with considerable jealousy. To resist crude plans of 
reform was one of the first lessons 6f my youth : I shall carry 
with me the memory, and. Aifiiere to the practice of this piffeAtd 
lesBoki^to the grave. In these times I feel more inclmed than ever « 
to do so. I do not mean any disrespect to my honourable friend 
or to any other person. I am unacquainted with names: but 1 
understand that there is a society formed for the purpose of doitfg 
away ci4>ital punishments. In making any observations upon this 
subject, I may posnUy be tiiought infected with thejborror WhiclT. 
I have imbibed from Afe French revolution. Indeed I am fuUof 
that revolution. It is above ns> it is etery \vhere arouiid us; I 
cannot but recollect thatsimilar ^lans wefe euterCsiried, and riiodi* 
\Kt societies foiled .in Franee. There, too, was a society 
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' for the purpose of doing away capital punishments : a glori- 
ous society it was : they began by putting their king to death : 
— upon thisy I suppose, they determined as the grande finale o€ 
their former codes of criminal jurisprudence. I certainly do 
entertain considerable suspicion of all societies in this country, 
mrhich attempt innoTations and improvements in the laws of the 
land. 

Such ar^ my sentiments upon this subject. I cannot sit down 
widiout apologizing to the house for having occupied so much 
time; (Hear! hear!) but I have the satisfiiction of thinkings that 
my observations cannot be wholly undeserving of consideration ; 
not because they are the result of my own mature deliberation ; 
•but because I have reason to believe that the persons most com- 
petent to decide uponohe expediency of this measure, I mean the 
judges themsdves, wholly disapprove of the alteration intended 
by my honourable friend in the criminal law of the land. With 
them I concur in thinking that prevention of crime is the object 
of all laws, and intimidation die means : and I am satisfied, that, 
from the present system of law, nd mischief can arise. It adapts 
the execution to particular cases of atrocious guilt, and possesses 
the advantage of terror in all cases. I, therefore, shall vote 
q;ainst the present motion. 

■ The Master of the Rolb. — The reasoning of the right ho- 
nourable gentlenum, who has just sat down, appears to me to be 
applicable rather to a system which Jie conceives it is intended at 
some future time to be brought forward, than to t^e bill now 
before us. The proper time to examine these general reasonings 
will be when the plan is submitted to the consideration of the 
house. The present question is merely whedier there should be 
any alteration in the punishment annexed to one particular of- 
fence ?-^namely, whether there should be any alteration in the 
punishment of death, now annexed to the stealing in a dwdling 
house to the amount of forty shillings ? and, upon this subject, 
there are some points in which we all seem to be agreed. It isad« 
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mitted.that the prevention of this criine is the object of the pu-> 
nisbment vilnsk awaits it. It is admitted that if the mode pro^ 
posed by my honourable and learned friend be only equally 
efficacious with the punishment annexed by the exi^ng law^ it 
ought to be adopted : as every person' must prefer the attainment 
of the same end by means less severe. The strict 'question there- 
fore to be considered is, whether the Inode of punishment pre-* 
scribed by the bip now before the house wiU be as effectual .in 
the prevention of the offende^ as the mode prescribed by tbe sta« 
tute which it is proposed to repeal ? This is the strict question. 
The ai^guments adduced have indeed been niore extensive. It 
has been contended, and I think with suocess, that a milder 
punishment will be more efficacious than a severe punidiment in 
the prevention of this crime« 

It is, clear that the law and the practice are at total variance 
with each other. The law says that the punishment of death 
shall be inflicted for steahng in a<dwelling house to the amount of 
forty shiUiiigs. I1ie practice says it shall not be kd icted. As 
ihey cannot both be right, the question is which is wrong, .and 
where the remedy is to be applied ? Now I think the jpmctice is 
right The practice of not inflictiog the punishment denounced 
by the law comes every day before the observation of the public : 
Do we ever hear it censured f It is every day before the observa- 
tion of parliament: Do we think that it ought to be altered? Is 
there any disposition to blame the judges for not putting the law 
in. execution? Any disapprobation of the lenity recommended 
by his Majesty Vadvisers ? Does not' this silence declare the gene* 
ral. opinion of the community? It can scarcely be necessary to 
observe, that the laws ought not in any comitry to be in direct 
opposition to the general opinion. So much of the execution of 
law. depends upon the public, that their concurrence iA the proa 
priety or repugnance to the existence of the law is always an object^ 
highly deserving of the consideration of every legislature. But, 
important as it is to the administration of justice in eveiy country, 
in Engbind it is all in all. We have not any public prosecutor \ 
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tlie fedings and opinioiis of di« party mjiuied muat conaeqiieally 
decHle whether a pcosecutioii duiU be inslitiited or avoideil. Tke 
o0mier may be guil^, the ofence may have been conmiitted^ 
buttbehenhoessof the pimiihmeat may pgevent aay poeecufaon ; 
aody tf imtilMted, miut kfliieBce the witnesaes — Our Junes are 
selected from the people : they are to decide upon the guilt or 
imieceiice of the adtoaed : Is not their opinion deserving of the 
most serious attention ^ If the hw is not approved by those vipam 
whom its executicm immediately depends^ will it not be refaqLod^ 
and wW not guflt. eMxpe vrith impunity? Juries are now inisi 
manner forced by their conceptions of the severity of die law, te 
assume a discretion trhich was never intended to be pven to diem* 
' The exescise 'of a^r discretion by a jury is most dangerous* Thejp 
are sworn to try the issue, and to give a true verdict accordBg to 
the evidence. Upon the sanctity of this oath the trial by jury 
depends. Beba it and diink what may be the consequences. 
Omilt kws to be so framed that there must be a continual 
struggle in the mindly of your jurymen whedier they shall violate 
their consciences or distress the best feelings of our nature by ad* 
hering to the law i The public opinion^ upon this siibject cannot 
be mkunderstood. The deviation by jurymen from the solenmi* 
ty of their oaths, so far from being censured, has sdmost been 
sanotioned by great authoritieB undM* the loose phrase of pioH9 
peT^ry. The coB8e<)amioes are obvious :. it now has beeome 
ahnost a matter of course for jurymen to aVail themselves of eveiy 
possible circumstance to acquit the psisooer of the capital part of 
the charge. They know, indeed, that the executions are £sw ; di^ 
cannot be unmindful of the lenity of the judges ; but, notwith* 
standing this, they are unwilling to risk any thing: they will not 
trust to another the nse of a discretion which they have the power 
and disposition to exercise themselves. But this evasion^ of the 
law does not stop with the prosecutors; nor is th^ m^gation ol 
its severity conlSued to die juries : it ^tends h^er:-^it is eaMly 
discovered in the charges made by the judges from the bench: it 
is seen in their constant intercession for mercy : it is seen in theoo»* 
diietof thejcing^ sidnsers, wbo> influenced by the mmeamdets^ «»• 
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sfm die lives <^ ikis gIbhs of offenders, readfiy apply aod easily 
obtain froBi tbe throne a femiasioB eS the sentenee. Tins univarsal 
coafederaey amongst tbe nadcUMig classes of society not to punidi 
these offsftet^ by death : this ecmdact of the U^ier orders in dis- 
pensi^ wilh the law^ is to ne condusitRe evidence that, in the 
advanced state of civUizaticm in tbii'eonntry^ the ponishitiieirt of 

death is too setvece for thb crioie. 

\ 

w 

You will not; sir^ suppose, it to be BsyMiish that this law AoM 
be carried into strict execntioii; or that I subscribe to any theory 
wfaich is desirous to deprive his Majesty of his prer(^tive of par- 
dlNiii^ offenders. I hardly know any cass in which the law oi^t 
to.be invarktUy executed: and miserable indeed would be the 
situation of the country if this power were not possessed by the 
crown, if his Majesty were deprived of Us grateful c&ce of cans* 
ing Jaw and justice in mer<7 to be executed in all his judgments. 
£rrors must occasionally be commkteHi by every public tribunsd : 
porycular cases mMSt arise where it would be die extreme of in*- 
juatiee not to interrupt the reguhor coinrse of law. But, necessary 
as pardons are in every well regulated scheme of criminal jitti»*' 
prudence^ it never was supposed that they should be more than ex* 
c«fp^ons to the general law; itoever was supposed tkit they should 
be ibe law itself ; it was never intended, nor ought it to be pep^ 
mktedy that the genei|d criminal law should be admkiistered by 
pardons, whether his Majesty is dssisled by his judges or by His 
confidential advisers: and yet this is the practical effect of the law 
now imder consideration. 

It has been ui^d, that, in the plan proposed by my honourable* 
and leamed firiend, tbe very discretion is given in one clause, of 
which he complains in aiiother. That the trust of a discr^tionuy^ 
power is necessary, is not doubted by my honourable and learned 
%aend, and cannot be doubted by any person whohas reflected uponc 
ki^btion. It would be better, indeed> if laws could be framed 
s6 as.t^ supetsede^the necessity of tbis discretion: but this, is 
ijipnuflible: discvaticm is, tO' a certain eixtent^ unavoidable and 
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necessary. The question is, to what extent? Is it in such a case 
as this to extend to life or death : oris it to be confined withia* 
the limits of the shortest imprisonment and transportation for life f ' 
This is the discretion proposed to be intrusted by this bill : it is a 
discretiQn to proportion the gradations of a certain sort of pu- 
nishment to the different gradations of the same crime; but in the • 
punishment of death there is not any gradation : and so long as it 
is impending oyer an offender for a crime to which, in the public 
opinion, it ought not to attach, we must expect a repugnance to 
prosecute and a disinclination to convict. 

It has been said that the object of this bill is to transfer the - 
discretion now intrusted to the judges, who are competent to 
decide, to the juries, who are incompetent. I cannot discover 
any such object. I certainly agree with the honourable gentle- 
man that it would be dangerous- to trust a jury with auy such 
discretion; but, so far is thb from being intended by the present 
bill, tliat one of the strong reasons in its favour, is, that it will 
prevent this discretion being forced upon them by the severity of 
the law. 

One honourable gentleman has said, that intimidation was the 
<$bject of the, existing law, and diat it was the intention of the 
legislature that it should be but rarely executed. I cannot con- 
ceive that any legislature would pass such a law with any such 
intention : it must have passed from a persuasion of the enormity 
of the offence, and that the offenders should generally be execut- 
ed.* Opinions and. manners have changed, and it is proposed 
that the law should change in^ conformity with these alterations. 
But even supposing for a moment that such could have been the 
original intention of the legisiatore, it does not follow that thia in-" 
teotion may not have been founded upon a mistake. It is not by 
die fear of death but by exciting in the community a sentiment 
of horrdr s^ainst any particular act, that we can^hope to dieter 
offenders from committing it ; and, ahhough the threat of deadi 
may tend to increase' this horror when it is in conformity with 
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^be public sentiment of the crime^ it must.be remembered .that^ 

"when it is. in opposition to jbis^^iUiment^ it may have a. tendency 

. to diminish it. Jf intimidatipn will prevent crime, why should 

.not the terror of death attei)d. .the most trifling offences? Why 

stop, at the terrpr of d^ath for any QjOfen,cef 

Not being convinced by any reasipn which I have .heard adduc- 
'Cd against the clear aqd simple principle upon' which this bill is 
jestablished; I think the . alteration may be made without, any 
hazard, and with great prospect of diminishing .crime by renderipg 
the punishment more cisrtain. J shall therefore give it 9iy sup- 
J)Prt. 

The Attorney, General, If, sir, my opinion of the facts upon 
ushich this measure is supported were the same as the opinion of 
iher^t honourable gentleman who has just sat down, I certainly 
^hojttld concur with him in the conclusion which he has made : 
but I am so unfortunate as to differ:, and, looking up, as I do, 
with the greatest respect and, deference to his judgment, I 
should hardly .vei^ure to confide in myself, were not my sentir 
ments the result of many years practice. in our courts of criminal 
law both as an advocate and as a judge. From the observations 
which I have been able to. make, I have never discovered^ any 
unwillingness in prosecutors to appear, or any obstruction to the 
advancement of justice by this supposed influence of the present law 
upon the minds either of witnesses, of juryiHen, or of the judges. 
It is not, therefore, with the conclusions of my right honourable 
friend, for they certainly are ynanswerable ; but it is with the 
focts upon which these conclusions ace established, that we.ar^ 
at issue. , 

- It. is admitted that many offenders have been executed for the 
crime of stealing in a. dwelling house to the amount, of forty, shil* 
hugs. It is admitted a)so that: many convicted of this offence 
ha.ve been. pardoned of the extreme part of; the sentence, and 
have suffered a punishment proportioned to their crim^. Frpm 
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this power of mitigatioa unnecessary severity is aipoided: nxad 
from the consciouaaess that the law is occanonally enforced, 
the terror of its infliction operates in the prerention of of* 
fence : die effects of this law are apprehended radier than fek-; 
it acts, by prevention and not )yy puniiAnient. It i|iay be difficulty 
perhaps impossible, to adduce instances of the efficacy of this 
terror, because the acts that are prevented are never seen. But, 
although its influenG(& is invispMe, and k moves silently and 
without noise, terror is not the less inoperative. |t is not, how* 
jever, by terror alone that the present law is intended to act : 
cases may and do exist where the stealing in a dwellii^ house 
ought not to be punished capitally : but there are many casea, 
some I have known in my own experience, attended with such 
circumstances as to render this severity necessary. la the early 
part of my life it was not uncommon for Aese offenders to enter 
die cottages of labourers when engaged with their families in die 
harvest field and to strip and plunder theni of all their store. Onght 
not the punishnaent to be inflicted for such atrocity? By the sa«> 
lutary effects of the present law this crime has much ifiminishedt 
and I cannot hastily consent to the abolition of a law which has in 
many cases beep productive of good, and which does not appear 
to have been attended with any evil. If experience had proved die 
existing law to be. pernicious, I should be most anxious to assist 
in its repeal : but, without such proof, I must resist eveify attempt 
at. innovation upon any untried theory. That no such proof had 
been or can be adduced may be inferred from the sentiments of 
those who are most competent to decide upon its practical utiMty. 
I mean the judges theniselves : who, from their high offices and 
their opportunities of daify observation, ought, I conceive, to 
have been consulted respecting this proposed change. 


It has been contended that, from the uncertainty of dMpanh-^ 
ment, ojffend^s are not deterred from the commiasion of the 
crime. If the culprits escaped with impunity, dii^ reasoilipg 
would, most indisputably, be c<Mrrect : but, even siq^posing diat 
d^is uncertainty with respect to the infliction of the pomshment 
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4f[ death does egdst, 8tiO it must be renembered tlKit there is it 
^eertttBiy of the mne pcnUimeftit whibh is intended to be intro* 
duced by dte bill &ow under <Us€umon. CaaeB^ indeedy may 
)«ftiit, iriieiB ft cdnviet ought lo be wholly pardoned: Ibey are> I 
itivk aft«kl> but few : b other ea^es ihe oiifenderB atie subject to 
die same pomduneilts whieb> by the present bill^ are ititetided 
to be substituted for the pvmiriiMettt of death. It appears to 
jne, therefore^ that the law^ as it now stands^ ha$ all the piE^wl^r 
x)f pumshment giv^ by the bill now before the hbnse, mdth 
the additional j»ower of preventing offences by die tertor <tf 
4Mk. 


The question laow before the bouse is of the most serious aa- 
^ret I cannotfbut consider the proposal as a preliminafy step to 
.0 fiirlher alteration in our criminal code^ and I consequently view 
it> with jp'eat jealousy ; for, much as I reqpect the talents of my 
iibnourable and learned friend> I cannot give my assent to. a plan 
lendibg tx^ undermine the whole of our criminal law ; whicb^ widi 
It few defects^ is attended with i^inre advantages than any system 
intbewOrkL ^ 


JIf r. Morris,, — ^After the v^ full discussion of &e question 
jMm before Ihe house^ | shall request your indulgence only for a 
few moments, in answer to .some observations made by my ho*- 
•oumbie and learned fiiend who .Im just sat dqwn. And 
wlitbrat presuming to oppose my want of experience in criibinal 
proceedings to his frequent opportunities of dbservatioB^ I shall 
eontent myself vrith stating fiicts that have come widiin my owa 
knowledge ; which, Umitfid JM they are, havib been sufficient to 
convince me of fhis expediency of the alteration noW proposed to 
parliainem^ Until very lately my professional practice was prii^ 
iipally ooidtled to our criminal courts, both at Ihd stoiobi arid 
upon the circuit: where I have daily witnessed diese pious 
peijuries these amiable weaknesses, as they are called, by which 
the prosecution of olSEe^deis is prevented: by which wit^ 
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iiesses and juryoien are induced to gratify dieir own kind feeling 
by a violation of their oatluk I have no hesitation in sayii^ that 
this relaxation of the la,w, originating in an opinion of its seve- 
ritjy prevents the p.iii)ishmept of icriminak and has Agreat tendency 
jto multiply crime. That there are cases where the punishment of 
deadioufl^^to be inflicted I am not disposed to deny : this^ how- 
fiver, is not any general question upon capital puniahment, but 
a particular question whether there pught not to. be a mitigation 
of the punishment of death for stealii^ in a dwetling house to die 
j^nount of forty shiUing^ : and, this being tb^ qja^tion, I am at 
a loss to discover how the honourable and learned gentleman who 
9poke last, wishes to apply the instance which he has mentioned 
of robberies committed in the cottages of labourers. It is by a 
distinct statute made a capital felppy to steal to the amount of 
five shillings by breaking any dwelling house in the day-time, no 
person being tlierein.* There is no question now before the 
house as to the repeal of this statute. The only question is as to 
.the mitigation of the punishment for stealing in a dwelling house 
to the amount of forty shiUiogs. The statutes and the offences are 
quite distinct. I am, therefore, unable to discover the relevancy 
of this allusion to larcenies committed in cottages^ 

With respect to the discretiqn intrusted to the ju<%es, the pre- 
sent bill proposes not to destroy its existence but to hmit its 
extent. . I may be in errpr, but I certainly do con<^eive that the 
.trust of any discretion is an evil : unavoidable indeed, but partak- 
ing of the nature of evil : and, being so, no legislature will grant 
more discretion than is absolutely necessary : and no judge, in 
whom discretion may safely be confided, will feel any anxiety for 
an augmentation of this awful trust. If I could concur with the 
honourable and learned gendeman (the Attorney General) in 
thinking that the judges were desirous to possess this power, I 
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shoiiild consider thb veiy opinion as a reason for more caution on 
our part, than I do consider necessaiy, when I reflect upon the 
intelligence and humanity for which their administration of justice 
is so eminently distinguished. Being persuaded that great benefit 
will result from the adoption of this bill, it shall have my sup- 
port. 

CoL Frankland. Unanimous as the advocates foi' the present 
bill seem to be in their opinion, that die existing law is incom- 
petent to attain the end intended by the l^isbture ; it is rather 
extraordinary that not one of the mi^trates, interested as they 
must be in the administrati<m of justice, have come forward to 
apply fQr its repeal. So far from having any disposition to alter 
the existing ,law, if I rightly understand what has been said by 
some honourable gendemen who have spoken this night, all the 
judges of the land are convinced that the proposed reform is 
fraught with consequences the most injurious. Instead of any 
representation having been made at your bar of the difficulties at- 
tending the administration of justice, from the reluctance of 
prosecutors to institute legal proceedings; from the dispositions of 
witnesses to prevaricate ; the inclinations of jurymen to forget the 
solemnity of their oaths : and the frequent necessity of the judges 
to prevent the regular course of law : instead of any representations 
of this nature havmg been made, we hear that the present system 
meets with the approbation of all the judges of the land. Tiiere 
is nothing iastonishing in this: for, pleasing as these theories now 
submitted to your consideration may appear, when examined it 
will be seen that they are nothii^ but appearance. I have heard 
much of the cfiscretionaiy power with which our judges are in- 
trusted, but I have not heard anything of the abuse of thb dis- 
cretion : nor have I heard any reason to satbfy me diat we may 
not safely continue this trust which has been exercised vnth 90 
much benefit to the country. Sanguinary as our aiminal code is 
said to be in theory ; it is, in its practical application, allowed to 
be as imld as any system under the sun. Why then alter it? 
'Tbe ifoct is^ that, without much of penal' law, there' is much of 
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prorentioD. la it not better tbai the kws diottU <^mte bf 
tMTor than by punishnient f 

W« have been told that our Code of criminal kws haa been 
cdtfesidered as sanguinary by all foreignars. Possibly it may: bttt 
of what importance is this^ when we know that their practice 
humanity is consistent with the kindness of our national character i 
If a foreigner w^e to walk in our suburbs, he^ from seeing the 
fatties and blunderbusses in the windows of our citiisens, might 
conclude that we were a ferocious nation^ scarcely emerged from 
« state of barbarity : but I am mndi deeeif6d if he would loi^ 
remam amongst us without discovering bis error, and without being 
amused at any desire he m%ht havo felt to destroy these iostru-r 
ments of terror, which, without injury to afty person^ are d safe- 
guard and a protection to their owners. They act as a terror 
to diieves, although a shot may not be discharged for twenty 
yean. 

But, it must be remembered too ^at the system of criminal 
law in diis country is framed in conformity with die matin^rs and 
^tistoms of the nation. In other countries the subjects are sor^ 
rounded by informers : the hand is Watched, at the very moment 
when it is acting : in this isbmd; happily for its liberty, the sys^ 
tarn is totally different. Do the gentlemen who ar^ such 
strenuous advocates in favour of this bill 'desire that the modes 
observed in other comitries should be adopted in this i Is the 
jioliee to be let in upon Ae amusements and societieii of England f 
I fakve been where armed meti have entered the ball-rooms, have 
observed the particabo' manners of the dancers, imd, if they saw 
anythmg displeasing Id Atem m the motions of the (tompany, have 
inflsted upon tfceir ttmiitig partners in a cMerent manoen I 
imai that such intt^ioni will never be recomii^ndiid amoiigst us : 
mid yet^ without a s«ricc pengt law, flfere must be a strict pcdke. 
By aherif^.part of our crimmai oode, we sbidl produ^ no oar- 
tun good; but the alesratiofi will be irtc«nd«Mi wi tfi d» cartaifa 
evil of dMtoyitig ;^ tofty spivif^ dii ijittlt af 4onfi4ea^ th>se 
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faigh and noble sentiments^ which are the best safeguards against 
crime, and upon which our liberties so much depend. 

K 
t 

I must therefore oppose diis bill, which I consider as the firsl 
6tep towards an important, and, as I conceive, a dangerous ii^ 
novation. 

Mr. Wilberforce. The reasoning urged in opporition to the 
motion, which has this night been submitted to th^ house by 
the Honourable and learned gentleman, may be considered either ai ^ 
it applies to the particular statute which it is proposed to repeal,, 
or as it applies to the general principles of penal jurisprudence. ^ 

The question now befm'e us, is, however, simply whether that 
part of 'a statute which inflicts die punishment of death for steal* 
ing in atlwelling house to the amount of 40$. should be repealed^ 
Upon diis subject 1 have no hesitation in saying that the motion 
for the repeal o£ this statute has my unqualified approbation, and 
^all have my strenuous support. 

It has been admitted, that of 1872 persons convicted of this- 
offence, one only has been executed : — ^wbat is the inference to 
be deduced from this ? Is it not clear that either the law or the 
practice is defective ? and is it not allowed that the practice ought 
not to be altered f — ^But it has been said .that, although tbe prac- 
tice is deserving of commendation, and is consistent wkb ,the hil^ 
maidty of our national character, the law ought to remain in 
force, to be operative by terror, and not by punishasent. VLj 
sentiments are totally different I cannot conceive that this ou|^ 
to be the ordinnry course of law : nor dm any ingenuity midead 
me into tbe bdief that the interests of soci^ require the con^ 
tinnance of a law, \Aaxh is so adverse to justice, and ct sn«A 
direct variance with our feelings as to be virtually abrogated* 
Upon the present system the rule has beoome the exception^ and 
die exception the rule : and what are die consequences of tfaia 
inversion? l%e infliction of deadi, instead of bepg riesji^aated 
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by a known law, is )eft to the discretion of the judge : — a mb* 
mentous trust, ever to be regarded with jealousy: and which, 
however purely it may be executed, will always have such aa in- 
fluence upon prosecutors, upon witnesses, and upon juries, as to 
produce the frequent impunity of guilt. Of this the honourable 
gentleman who spoke last, (Col. Frankland) seems to have been 
aware, when, instead of meeting the objection by ai^ument, he 
has had recourse to a sort of humour to satisfy the house that 
•evere laws do not defeat their object, and give pain to those 
feelii^s which it is of the most signal importance in the adminis- 
.tration of justice to keep alive. In this humourous allusion, 
however, the honourable gentleman appears to me not to have 
stated his case of the blunderbusses widi accuracy : He supposes 
that this instrument produces its effects by remaining quietly in 
the window of its possessor: the analogy to the motiop now 
before us woul^ have been correct, if, instead of remaining thus 
quiescent, the honest citizen had been represented as firing it re- 
gularly for one diousand eight hundred and seyenty two times 
widiout hitting one of the depredators at whom it was levelled : 
in this case I presume the honourable gentleman would not cal- 
culate upon any great terror being excited by this warlike engine: 
nor object to its being removed : and yet this is the exact c^e of 
thje law which it is now proposed to repeal. 

The honourable gentleman has stated as reasons in opposition 
to this motion, that, by assenting to it> we shall affect the whole 
-code of criminal jurisprudence and endanger the liberties of. the 
country, which he has represented as being intimately connected 
with the severity of the penalties attendant upon the violation of 
our laws. How the repeal of a single statute can endmiger the fabric 
of our laws the honourable gentleman has not jexplained : and I 
can scarcely suppose him serious in contending that there is any 
such connexion between liberty and severity. If the severity, of 
our laws is a test of the' liberty of the subject : if freedom is to 
decline and fell as humanity and kind- feeling advance, then are we, 
indeed, in a progressive state to slavery. - In thereign of Henry 
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the eighth' the executions were averaged at 2000 a year. This, 
according to the argument of the honourable gentleman must 
have been the brightest period of English liberty. In Queen 
Elizabeth's reign, when the reformation introduced a purer reli- 
gion and more humane conduct, a fatal stroke must have been 
experienced by our liberties, for in that reign the annual execu- 
tions decreased from S2000 to 400. From that hour to the pre- 
sent there has been a perpetual advance in the merciful admi« 
nistration of justice, and, consequently, according to this reason- 
ing, a correspondent advance in tyranny. I so totally differ from 
the honourable gentleman, that I am satisfied there is no such . 
arympathy between (Cruelty and liberty : but, as the rigorous jus- 
tice of our forefathers has been tempered by the gentler morals 
of our religion, so we may safely continue to encourage these hu- 
mane dispositions without an}' danger to our own freedom^ or to 
the liberties of future generations. Such have long been, my sen- 
timents upon this important subject : and it is a satisfeiction to 
me to reflect that I am fortified in my opinion by the concurrent 
testimony of many able statesmen : and particularly by an ho- 
nourable friend of mine, now no more, whose whole life was de- 
voted to the service of his c^tintry. So deeply was Mr. Pitt con- 
vinced of the improper severity of our laws, that, to my knowledge, 
that distinguished person had it in contemplation to submit the 
whole of our penal code to the revision of some able lawyers, 
for the purpose of digesting a plan to diminish the sanguinary 
nature of its punishments, so inconsistent with the justice and 
humanity for which this country is so peculiarly distinguished. 
It is a great satisfection to me to discover that a spiqt of inquiry 
is excited upon this subject: it will, I trust, never rest until 
!9ome plan is adopted to prevent the repetition of crime, not by 
threats of extermination which, cannot be enforced, but by the 
certainty of punishment, and by the amendment of the criminal, 
and particularly by the generarl establishment of penitentiary 
houses, from which we know that such beneficial effects have re- 
sulted. To the able and eminent lawyer who has undertaken thi» 
noble task, I for one must declare that I feel the most unfeign-. 
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ed obligation : and I please myself with thinking that the noUe 
motive by which he is actuated wUl prevent his being deterred 
by any obstacle : 'and that, foe the obstacles v/hat they may, he 
will p^cse^ere and succeed, as be must eventuallyi in the great 
qmae of humanity in which he is engaged. 

The Solicitor General. I have great pleasure in seconding 
the recommendation of my honourable friend for the estdiliab^ 
meot of pemlentiary houses* I have myself witnessed the 
good effects of that excellent system which is founded upon 
,a principle in (firect opposition to the modes of punisfament 
now generally adopted. The ot^ect of penitentiary^ houses is 
U> reform offenders and to restore them to society. The ob- 
ject of ordinary im^sonment, of the hulks and of transportation, 
appear to- be merely a prevention of 'a repetition of the offence : 
the consequence is, that the bad habits of depraved men are con- 
firnMd or nuber aggravated by these pumshments. It certainly^ 
tbere^r^, is necessai^ to devise other means for the. amendment 
of criminals, and I am not acquainted with any means so well 
cakulated for this purpose as the system prescribed by the act of 
the 16th of his present Ma^Mty, for the establishment of penit^i* 
tiaries. Wh^n any pl^n of this nature is brought forward, most 
happif shall I be to give it my cordial support: — but the (»?eseni 
question ia of ft: very difi^rent natiae ; we are req^ired ^ repesd 
a sG^utary statute, fi^ reasons whicb^ plausible as tibey may be in 
Ifeeory, are totidly destitute of any soUd foundation. It has be«i^^ 
contended that the severity^ of the punishment occasions impu- 
nity, from the aversum of prosecutors, of witnesses, and of juries, 
1)9< convict; It is always easy to assert, but often difficult to 
imve. How can this position be established : no attempt of 
this natoi^ has been made: foe my own part I am quite astonish- 
ed at the assertion. With respect to the pr6secutors it is mani- 
fest tha^th^ cannot be deterred, because, if they dislike the capital 
part of the diai^ge, they have nothii^ to do but to omit it in the 
inActmenty and proceed for the simple larceny ; with respect 'to 
juries^ ev«i.i|F they are so apt, as it is said, to redace the vi^ue 
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^ tlie goods stolen, in order to evade the capital puiushmeut, 
how can this afford any facility to the escape of guilt, as the 
evasion of the punishmeiit of death cannot secure impunity to die 
criminal or die infliction of a less punishment thaq is proposed 
by- the preset bill.' I canQ.ot but conceive that the whole of 
these suppositions originate in mistake. In the course of my pro- 
fieasional inractice I have had frequent opportunities to observe^ 
the conduct of prosecutors, oi witnesses^ and of juries, and X 
s«ver observed that the fear of inflicting the punishment of death 
possessed any of 0ie powers this night ascribed to it^ But» even 
mxppo^in^ that I am mistaken, sujpposing that the severity of tha 
punishment may have this effect, it will not, I suppose, be con? 
tended that it is wholly inoperative upon the minds of ofienders : 
and upon the balance between its effects upon the mind of 
the i^endef and upon the mind of the party injured and 
of the pttbhc the conclusion must be established. This is 
the strength of the argument in favour of the motion made by mjf 
honourable and learned friend : it has not produced any convic- 
tion on m^ mmd : nor have I heard any reason to induce me to 
consent to the mitigation of a punishment for one of the most 
serious offences with which the peace of society ^s interrupted : 
an offence which, if the punishment be relaxed, may soon be 
destructive of all the comforts arisii^ from the domestic relation 
of master and servant. I shall therefore oppose this motion, 
which has a tendency to abridge the discretion intriiated to the 
judges and to introduce ap innovation where no practical 
mischief is foimd to result from, the existing establiahmeot^ 

Mr. Conning. I cannot but be apprehensive that my reasoo^ 
(or the vote which I shall give this night niay, possiblyi be nois* 
understood ; for, although it is my initention to vote ia aupport 
6f the motion made by the honourable and learned gentleman, I 
certainly subscribe tomuch of th^e general r^afooiiig add^c^ by 
bis^ opponents, and am not a convert t^ all of the argmpe^t^ a3f> 
cribed to the leamed mover upon bia (^»«njii)8> when I va^p- 
tunntitly was. not in the house. 
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The question now before us does not extend to any gedemf 
plan for an alteration of our penal code, but is limited to the ex-- 
pediency of altering a particular law. The arguments of the honour^ 
able and learned gentlemen who oppose the present motion are, 
however, framed upon the supposition that this is a proposal for a 
total change in the criminal law of the country : as such they appear 
not to be wholly irrelevant : the points now at issue before us, as 
far as I have been able to collect them, are, whether it is proper 
in this instance to diminbh the discretionary power intrusted t«> 
the judges ? and whether the certainty of the punishment inflicted 
by the statute of Elizabeth is^ not decreased by the prevalent 
Opinion in the community that the penalty is too severe f 

As to the discretionary power with which the judges are now 
intrusted, it must be remembered that it is a most awful discre^ 
tion ; a discretion by one man is to give or to take away the life 
of another: I can scarcely conceive it to be the subject of serious 
argument that this trust ought, unless from unavoidable necessity^ 
to be confided in any magistrate, even although he may be en-* 
do wed with all the noble feelings by which our judges have raised 
the character of this country for the pure administration of justice* 
The trust of discretionary power in judicial proceedings is, indeed, 
from die difficulty of describing the gradations of crime, not al- 
ways to be avoided : but, when this necessity does not exist, the 
legislature ought not to grant what every upright. magistrate must 
reluctantly receive. Whether such necessity exists in the present 
case is the immediate subject of this part of our present inquiry. 
It appears to me that it does not exist, and that the ends of jus- 
tice * may be better attained by the discretionary punishments not 
extending to death, which are proposed by this bill to be an- 
nexed to the offence now punishable by death. 

^ Upon the next topic, whether the certainty of the punishment 

is not diminished by the opinion entertained of its severity, 

diere b one/act which seems to be admitted as indisputable : I 

mean, that the punishment awarded by the statute is ii^ictedupon 

*a very few of the offenders who are committed for trial.: unless I 
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un miiltkeB; it k not inflieted upon one in a thousand. If ^ this 
13 adtratted, the iirfereoce appears to me to follow of course* 
Somelfeny, some where or other, is wroi%. It has been truly said 
that this error must be either in the practice or in the law itself; 
but it IB admitted not to be in the practice, and must consequently 
be io Ae law. My hoaonrsble and learned friend who spoke 
buit has contended that, even if the opinion of the excessive se^ 
verily of this law have an effect in preventing the conviction of 
olfenders by its influence upon the mbds of prosecutors, of vrit* 
nesses, of juries, and of the judges, yet that the opinion of this 
severity must also have an effect upon the minds of the criminals, 
and prevent, to a certain extent, the perpetration of crimes : and 
that the whole good or evil must be estimated by balancing these 
opposite effects. This cannot be controverted : but does my bo« 
Botirable and learned fiiend mean to contend that the remote fear 
of death being inflicted will have such a powerful operation upon: 
ft misguided mind under the influence of a strong and pressing 
temptation to do wrong: as the immediate fear of inflicting death 
unjustly will produce upon kind dispositions actuated only by 
ft desire to ^charge a painful duty to the public P I am sure 
that my honourabfe fiiend has too much knowledge of , human 
nature to entertain such an opinion. When the punishmeiit is 
too severe, kindness will ever be more unwiHing to inflict than 
atrocity to expose itself to the remote risk of a distant punish- 


There is another observation nuide by b^ honourable and learned 
Antud, (the Sdicitor General) upon which I must say ik few 
*wordk He has statedi diat the opini<m of this severity earned 
deter prosecutcHS from in«lkuting l^al proceedings, because it is 
.4iptioiial widi them whether they will proceed for the capital o& 
liBQce or for a mi^le felony. I cannot hut express my astondi* 
SMDt at such a remark made by my honourable friend, partieo* 
Inly when I ccmstder the profession in which, so much to hk 
own credit' he has passed his life. I do contend that, withont 
iMialmg Im^ktj, it IS not optional widi the prosecutor to com* 
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mate the punishment It is mcambent iipon him to flate tii^ 
offence as it really e3UBt8, .to state die truth and the vrhole truths 
be the legal consequences what they may:. these, consequences 
are not for his consideration bqt for ours:- the legislature ist.ta 
award the punishment^ without gifing any discretioir to the party 
injured for any exercise either of his humanity or .malignity, . I 
may be in error, but I conceive that an acquittal 4br a angle 
larceny is not any plea to a new. indictment .for a capital offence. 
How, therefore, can it be said, that a prosecutor may make his 
election so as not to injure the prisoner f /. . 

Entertaining these sentiments of the effects of this* law upon th» 
minds of the various persons concerned in the punishni^nt of, an 
offender, it appears to me to be of the utmost importance for. 
us to prevent them ; it is of the utmost importance that . we 
should prevent the evasion of justice by sanctioning these, perju- 
ries, which, to save die life of a fellowrsubject, our countrymen 
will commit: for it is vain to suppose that they will enforce your 
laws which are repugnant to the best feelings of our nature: 
which are in opposition to those merciful dispositions .that have 
for centuries been incidcated amongst us, and for which pus 
national character is raised to its present height and is respected 
throughout the world. , / 

It has been said that the bill now before us is a dangerous iifr* 
fiovation which we all ought to regard with suspicion and jealousji. 
It is, I trusty scar(;ely necessary for me to declare thftt I am no 
'friend to any speculative innovations:. but I cannot, uponjhe present 
occasion, discover any cause for this alaim, uidess .every species 
of revisioQ and improvement is to be rejected as injurious. For« 
tunat0ly for this country no such o{Hnion has ever, prevailed.. 
The act of parliament which it is the object of the preset bill to 
repeal was, .upon its original enactment, an innovation, but.; our 
ancestors were not^fraid.to adopt it: circumstances,, time^^and 
above all, . opinions have changed, and what is there^ to be .dread* 
ed in adapting a penal law to the sentiments of justice now .ieo- 
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tertained by the community f As to the danger of thU bill lead- 
ing to a great and universal alterajdon in the ^criminal jurispr-u- 
dence of the country, I cannot duoover any ground <for such a 
suspicion. The vote which I shaH give this night will never be 
considered • by me, and cannot be considered by any honl>urable 
membery as a pledge for any vote which I may at any future time 
give upon any other bill that may be submitted to the house. 

Upon the whole I am of opinion, that the present bill is highly 
expedient for the advancement of justice, and diat, by lowering 
the scale of punishment, the impunity of offenders will be pre- 
vented. I tfierefore shall give it my support.. 

The Chancellor of the Exchequer. After the long and able 
discussion upon the bill now before the house, I shall trouble 
you only for a few moments in stating the impression upon my 
mind by which I. am induced to resist the motion of ray honour- 
Ale and learned friend. 

The question is very simple : it is whether the statute of Bli* 
zabeth, which it is proposed to repeal, or the bill now submitteld 
to the consideration of the house, is best calculated to lessen ' 
crime? fiut,' lumple as' diie question is,'.tlie reasons in favour 
and in opposition to the measure are extremely complicated : and 
being so, seeing darkly as we do, I am disposed to give my vote 
in concurrence with the sentiments of practical and experienced 
men. If I had heard aiiy representation of the bad effects of the 
eKisting'law, made by any of the' judges, or by any magistrate 
engdjged in the adminisirationW penaljusti^e, I should.be inclined 
to attempt the change : but tfiis is so far from being the case, 
that: I understand ' it to be the unanimous opinion of the bench 
that the alteration will be attended with' consequences the most in-' 
jurious. • I therefore sfaallTCsist this proposal to ovcfrtum by plau- 
sible but untried theories the established practice of centuries. 

.... • , • 

I /^U add only ooe word upon an observation by my honour* 
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able friead who spoke hut It has been cootended in Avoor of 
the present measure^ thai an opbion of the sevwilj of the 
statute of Elisabeth has a tendency to occasion the impmily of 
offenders, from the disinclination of indifidiials to prosecute, or 
of the court to convict My learned and honouraUe firieDd who 
sits by me (the Solicitor General) has truly stated, that, even 
allowing this (o be the operatioD of the statute, ^ effect which 
it has in preventing the perpetration of crime by its terror 
upon the mind of the criminal must also be tdceo into con* 
sideration, and that, upon die whole, the balance will turn 
in favour of the law. To this observation I cannot dunk that' 
the answer given by the honourable gentleman who spoke last is 
satbfactory ; because the opposition is not to be made, according 
to his supposition, between the scruples of a humane prosecutor 
or juror, who may be agonized at the idea of bemg instrumental 
in inflicting an excessive punishment, and the hardened offender 
who cannot be deterr^ by any fear.: but the opposition ought tq 
be made, according to the statement of my learned frieud the 
Solicitor General, between such prosecutor or juror and per- 
sons first exposed to temptation who will be intimidated by the 
consequences of yielding to ^ir bad incUnations. 

After the kng^ of this debate I shall not trespass upon the 
attention of the house, nor should J, indeed, have made these 
few observations, could I, with satisfaction to myself, have i^ven ^ 
silent vote upon this occasion* 

. Sir Samud Romilfy said, that after what had been uiged in 
defence of the bill in ||»b course of the debate, it €/9viA not be 
necessary for him to oocupy much time in his reply* That the 
objections bfiered to the biU were of two kinds ; the £rst related 
to the opinions of die author of the measure, and the Airdier 
objects which he was supposed to have in view, »id the latter to 
the sBf^msed demerits of the bill itself. Thi^ he could net un* 
derstand why if the bill were good in itself it should be rejected, 
because he, the author of it, oitertained, in dve opinioiiof some 
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gentlemeiiy v&ry erroneoos notions in criiniiiftl law. That if lie 
were soliciting a personal fiivour for himself^ it might be very jiist 
to refuse it- on account of oUter parts of his conditct ; biit if in this 
measure he was right, what mattered it that in odiers he had beeb 
wrong. That with respect to Airdier^objectft^ ,he bidn^yer sakt 
tfiat he had any, and even if gendemen chose to give so» rnnch 
we^ht to their own conjectures, as to what he might propose in 
future, as to judge of this measure by others, which they aap« 
posed were to follow, it was difficult to understand how the 
pasnng of this bill could facilitate the passii^ of lAiy other, un*^ , 
less, indeed, die benefits which upon experience should resiilt 
from this, were to f<Min a rec<Mninendation to fundier alterations! 
That he had been much surprised at some of die various objec* 
tions which had been made to die bill itself. Qne gendeman 
bad veiy fancifully imi^ned, that it tended to introduce something 
very like die old French police, and another saw in it the begin-* 
ning of change, which m^htnot stop till it had brought about a 
revolution, like that which had tak^i place in France ; that he 
could not but be astonished at die imagiiiad<ms which could dis^ 
cover such consequences in an attempt to reform, in a very few 
articles, die criminal law of the country. Hiat he had been le* 
presented as being actuated by very mistaken notions of humanity.. 
That tfaoi^ be oertionly did not feel it tp be a great reproach, td 
have acted from motives of humanity only, yet he must jay that he 
had never professed to be acting from such motives, that he pro* 
posed die presait bill, as one more likely to prevent the comnis* 
son of the crime, against which it was directed, than die present 
kw; he rested it upon grounds of poticy and expediepi^, and the 
coldest and harshest reaaoiier ixptm such sutijectSy was «a much 
bound to support this measure, as those whose generous hear^ 
felt meet sensibly the unnecessary sufibrings which were iniioted 
on th^ feMowH»eatures« It had pleased the opppsen «f die 
hill to say dial he proceeded upon theoiy ndly ^ hvt he 4iQied 
die charge, and insisted that he proce^pied solely upon tKH^ ancl 
diat his opponents upondus occaikm iM«re mere Aeorists, 'slid 
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clung to their theory in defiance of all experience. That the 
crime of stealing in dw^ling houses had greatly increased under. 
the present existing law, could not be, and was not denied, but 
dmt fact was strangely appealed to as a ground for leaving the 
law unaltered. That the severity of the law, as it now stood, 
prevented men from prosecuting, was a truth that few persons 
who would only reflect upon what had passed under their own 
immediate observation, could entertain any doubt of. The So« 
ficitor General, however, had by wgument denied that this could 
be the case, because prosecutors, he alledged, were not bound to 
indict capitally, though the crime by law was capital. An ex- 
traordinary state of the law, to be approved of by men of high 
rank in the profession, that it should depend not on the will of 
the legislature, or of any public officer, but of the most obscure 
persons in the commuiuty, whedier the criniinal. tribunals should 
have cognizance of the offence as a capital crime, or as one .far 
inferior in degree of criminality. That this, .however, proceeded 
on mistake,' for though in many cases it did depend on the prose- 
cutor, whether he W5>uld indict capitally or not, yet it was not so 
in all cases; and where dieicriminal was committed as for a capi- 
tal offence, and the prosecutor bound, by recognizance, to pro- 
secute, he might be compelled to. indict for a cajHtal offence.' 
That, however die fact might be, it certainly was not geaereily 
known that a prosecutor might indict in what form he pleased, 
and the fiict undoubtedly was, that persons robbed . submitted 
patiently to the wrong, because they apprehended that a com-, 
plaint might cost die offender his life ; that thi^ most frequendj 
happened in these offences which are considered as the most.^g^ 
gravated of any that come vrithin the description — the .robbery by^ 
servants of dieir master's property : — how many persons are there 
.wha think that the loss of their property is nothing when com- 
pared with the evil of having the rest of their days embittered by 
the' recollection thit diey had sent to die. by the hands of the . 
executioner^ a fellow-cresiture with whose countenance they* 
had been fiimiliar, and who had been* for years attending them 
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and doing them offices of kindness. That it was not proseca- 
tor» only, but witnesses and jurors who were deterred by the:: 
seterityof the law from a just dischieirge of their duty. That 
juries were in the habit, to avoid the severe penalty of the law, of 
acting in violation of the sacred oaths they bad taken, and of findb^ 
verdicts against; the clearest evidence. Amongst many examples 
which might be mentioned, it happened little more* than a twelve* 
month ago, a woman of the name of Bridget Macallister had 
been indicted at the Old Bailey for stealing in a dwelling house a 
ten pound bank note ; it was by itself in a box which w^as of no 
value ; the fact was clearly proved, and the jury found hA guilty 
of stealing what was of the value only of thirty^nine shillings. 
Thus twelve men executing a most sacred judicial office, declared 
before God, and as they hoped themselves for salvation, that a 
ten pound bank note was worth only thirty-nine shillings. It 
might be well doubted whether this was a crime inferior in moral 
guilt, or of less dangerous example tlian the offence which it was 
intended to screen. That a right hoi^ourable friend of bis (Mr. 
Windham) who had treated with ridicule the doctrine, that the 
certainty was much more efficacious than the severity of punish- 
ment for the prevention of crimes, probably did not recollect that 
Dr. Paley, whose audiority he had held up so high, and whom 
he had represented as having the singular good fortune of being 
always right, lays down that position himself as one that is incon- 
trovertible, That it had been alledged that all the judges were 
adverse to this measure ; upon what authority that was asserted he 
knew not : he had sent to all of them a statement of his view of 
the subject ; and although he had the honour of being known to 
all, and of enjoying the friendship of many of them, none €( 
them had signified to him their disapprobation of what he had 
proposed. Judging by their conduct in refusing as it were by 
common consent to execute this law, he could not but con* 
dude that it was their opinion that it ought not to exist. 

There were some, indeed, ofthe evils resulting from the present 
system, of which the ju^es had an experience, that do others 
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could have. Any persod who bad been in the babil of attendloip: 
k criminl tribunals^ must be sensibk that nothing -was move 
admirably calctikted to noke a deep andUatbg impressiou oa tii« 
minda of the flf)ectators, and to command obedience to the law% 
diaa the awful ceremony which tekes pbce after am offsnder har 
been capitally convicted; the judge proceeds to pronounce upon 
him the dreadful sentence of the law^ and to eihort Inm to pre-> 
pare himself to meet his Creator; but when it ia known that the 
4»>nnctS; on whom this sentence ia pronounced wiU probably not )>e 
left {(V execution, it loses all its efiect, and becomes a mere idl« 
£prm; this jNrohability, indeed, has often the fatal effect of making 
the prisonera deaf to the admooitw>ns they receive, and delude 
ihenseivea with false hopes, till at hat the order for their ene* 
cutiun arrives, and their condition is the more miserable fromii 
iknb very hopes wluch they had permitted themaelves to indulge. 


The house divided, when there appeared to be. 
For the moton 33 
Against the motion So* 

Majority £ against the motion. 

'Xte our re-admission, we found Sir S. Romilly lamenting 
the thinness of the attendance, and hoping that they would not 
in tbat^tate of the house press the consideration of the remaining 
bills, 

m 

Mr. Brougham, Mr. Wilberforce, and Mr. Giddy, supported 
dus opinion ; Mr. Perceval and Mr. Ryder, spoke in favour of 
an immediate decision: biit the further consideration of these 
(»ni3 Vas, without a division, postponed for a few days : when 
the bill for privately stealing in a shop to the value, passed vrith- 
out any division. 
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HOUSE, OF LORDS, 

Wednesday f May 36^ 1810. 

PRIVATELY STEALING IN THE SHOP. 

Upon the order of the day being moved, that the hill for repeal- 
it^ so much of an act of William III. relative to stealing pri" 
vately in shops, warehouses, 8fc, to thevalueoffive shillings and 
upwards, us far as relates to the punishment of death without 
ben^ of clergy, be read a second time. 

Lord Ellenborough rose aod addressed the house to the follow- 
ing purport: My Lords^ it is my intention to move that tlie 
further" consideration of this bill be' postponed to a futiu*e time ; 
and it is not without reluctance I shall proceed to state my ob**- 
jections to the measure, but I consider myself bound so to act 
from a consideration of duty. Though 1 feel it ungrateful to 
oppose the wishes of those who are attempting to iiitroduce this 
innovation into the criminal law of the country, and with all ray 
deference to them for the purity of their intentions, and giving 
them every credit for the ingenuity of tlieir speculations ; yet I 
trust your lordships will pause before you assent to an experiment 
pregnant with danger to the security of prc^rty, and before yon 
repeal a statute which has so long been held necessary for public 
security, and ^hich I am not conscious has produced the smallest^ 
injury to the merciful administration of justice. If, my lords, 
we properly^ estimate what is likely to be the result of this specn* 
lative mode of legislating upon humauity^ we have an opportunity 
of considering the progress of crimes in their increase or decrease ; 
and when I, along with th<yie with whom I have the honor to act 
on the bench, peruse the list of persons convicted of capital crimes, 
usually transmitted to the judges, such bas been the mcrease for 
the last year, of the offences alluded to by the present bill, that I 
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nm convinced, vnAi the rest of lbe» judges, public expediency 
jcqpires there should be no remissionj^f the terror denounced 
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against this description of oflbnders. This bill, purporting ta 
mitigate the severity of the law, taked aWay the power of in- 
flicting capital punishment provided by a statute of King William, 
for the purpose of preventing the offence of privately stealing in 
a shop. Now, my lords, the great mass of property in tkis me- 
tropolb and other large towns, liable to this peculiar species of 
depredation, and the unavoidable hazard to which retail dealers 
are exposed, arising from the facility with w^iich the theft is com- 
mitted, amidst the bustle and confusion of a number of customers, 
form very serious grounds of objection against the repeal of a 
statute, which, perhaps, more than many noble lords seem to be 
aware of, prevents the loss and ultimate bankruptcy <^ many an 
industrious tradesman. , In the present times too,, it is the duty of 
parliament to pay attention to the commercial interests of so 
large a class as retail shopkeepers, who are so useful in society, 
and contribute so great an amount to the revenue of the state. 
Such will be the consequence of the repeal of this statute, that, I 
, am certain, depredations to an unlimited extent would be imme- 
diately committed ; those people who lend themselves to such 
felonious industry would instantly multiply, and the poor industri- 
ous tradesman, particularly if he dealt in certain articles, would, 
with all his precaution, sustain such weighty losses from time to 
time, that would eventually cause his bankruptcy and final ruin. 
This bill, I presume, is only one part of a regular system against 
the present administration of the criminal law. An act was intro- 
duced in the last session of parliament, which, in unison with the 
principle of this system, remitted the punbhment of death upon 
the offence of privately stealing from the person; and what has 
been the result? From my own knowledge, and the general kh 
formation of the judges, I am certain^ that the increase of that 
class of offenders has become, in this short period, enormous : it 
is the exact ttpecies of offence to which they now apply their 
dexterity ;. and, knowing they are no longer exposed to the dai^er 
of incurring the penalty of death, we have information of their 
depredations in our public streets, and in the open day. Much 
h^s been said about huifianity, an4 the general severity of dor 
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trimiiul odde; but, whatever • may be the penfalties and temprs 
held out against the. commission of crimes, I bdieve no. on6 can 
iDbarge the administratioh of justice .with a want of clemency ; nor 
caq any one.shew the, slightest ground for sudb insinuations. It is, 
my lords, . a mistake notion that these severe penalties denounced 
by the law are pregnant with cruel severity : -on .the contrary, they 
are: productive of a less quantity of human suffering; for if; die 
terror prevent the commission, it promotes the. humane object of 
idl good law8> the prevention of crimes. It has also been .said 
this individual ofience is such, and die. property of such a value, 
that it. does not requiresosevereand so sanguinary a punishment; 
but your lordships will recollect^ that the. same, observation vnll 
apply to the penalUes attached to other ofSences no moreheinons 
in their. nature, but the. tendency of them, such, that: every man 
would acknowledge the expediency of . denouncing the. terror of 
death for th^. purpose of preventing their, frequent commission. . 
Such are the statutes against the stealing of horses ^nd sheep^. 
which, often exposed to range on : wide, pastures v or uninclosed 
commons,. are peculiarly liable ; to be, stoleny, and die means of 
<fetecting such offences: attended with p^rticulai: difficulty. The 
property! . in these iiKtances^ . and in that of fpi^ry, where . the 
amount of twenty^ shillii^s would .be: capital, cannot, upon the 
gtound of commutation, be placed in the same, scales v^ith die.life 
of num.* Scarcely any crime, my lords, .s^ainstproperlj^ can be 
weighed in the same scales with ; man's .life. But,, in all- these 
cases, the end of, the law is the (N'eveiitiott of crime; and I am 
persuaded, no penalty less than die terror of death. would amount to 
any thing like prevention of that, offence now under pur considerr 
ation. After all^which has been stated in favour of this jspecula- 
tive, humanity, it must be admitted, that the law^ as it. stands, is 
but^Beldomearried into execution^ and yet it ceases not tq holdvout 
that terror, which abne will.be suffident to prevent thp frequent 
commission of the offence. « There are criminak, my lords, so 
bai4ened,.that .no milder punishment would intimidate, but^^under 
jtUs Jaw they have beoi oftentimes brought to. a serious conaderar 
tionef.theii^ wickedness;^ Upon' their mbds scitrcely atiy thing 
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^^rald have produced a serioiiB coipidun&m cMcept Ae terror of 
death ; and those who have witneBsed such acflnes in a court of 
justice^ mtuthave beheld its effect apon these hardened chaiact^Yy 
alarmed at the ternfr inqModing over thdr verj existence. Up<Mi 
these gronnds, my lords, I do not perceive that; by repealing this 
part of die statute of WyBam, vre are promotk^ die cause of 
humanity ; because, looking to the ^piantity of human suSieiiag, 
it wiU/ 1 am certain, be considerably less under the present kw on 
account of its gieatev competency to prevent the frequency of this 
offence. On this subject it has been ui^ed as an argument in 
fhvour of this system of innovation upon die crimiiial Um, bj 
peraoQs speculating in modem legidation, that a certainty of 
pmndiment is pieAvable to severity, that it should invariably be 
proportioned to die aMgnitode of die crime ; thereby forming a 
known scale of pumshments commensurate with the degree of 
4>ffence. V^tever may be my opinion of die theory of this 
doctrine, I «n cottvinoed of its absurdity m practice. How could 
such a system be effscted ? By what meanscould a lnw be framed 
ao that die punisknnent, widiout the discrotion-of the judge, could 
be applied in eUact conformity to the natm and aggravation of 
ike efienee? Every attempt at framing such laws, I will venture 
to say, will be found impracticable ; andl could satisfy the house, 
if the subject were not almost too serious, that an act of parlia- 
ment coAstnicted for that end would be completely ludicrous. I 
vrill take an example from a iact whidi fell under my own obser- 
vation, and it is belter to reason from the suggestions of hct dian 
4rom those of imagination. In the neighbourhood of this metro- 
polis seven or eight individuals conspired to break open the houses 
ttf a number of persons. The firsts bouse wlndi became the 
object of tfadr attack was that where one of the offendcra had lived 
in the capacity of a servant, and he first suggested diis particular 
burglary. He knew the most opportune period for md^isig their 
attempt, and the time when the owner and Us iamity wonMhe 
most off their guard, and when there was not much Kkehhood of 
resbtance to dieir designs. The, crime of bufglaiy itsdf is one to 
which the law has generally^ affiiced the penalty of ddfeth^ •beoause 
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it is committed in the oig^t, and under all tbe horrors of alarm f 
but there are circumstances always of mitijplioa or aggravation, 
which restrict or enforce the ei^ecution of tbe law* In Ilie case 
alhded to, Ae crime of one of the offenders was considerably 
aggravated, because it was not only amounting to the oflS^oce of 
barglary undar die usual circiunstances, but it was committed in 
violation of every principle of fidelity, proceeding from that con- 
fidence which is generally reposed in those intrusted^ with c^ces 
of domestic employment. Suppose, for a moment, an act of 
parliament should be ao constructed, as to embrace the enormity ' 
of dus specific aggravation of offence, and the legishture were, to 
define it nailer such a description as the £i;>lk>wing, ^^ that if spf 
** pereon or perscms, formerly employed ua the capacity of servants, 
should at any time afterwards si^est the breaking open of the 
dweiyng-bouse of his master, itdbouU be an aggravation of the 
'^ offence of barglary, and diould salgect him to a severer pimisb- 
*^ ment than that generally infficted i^>on those convicted of that 
'^ offence/' Still other circumstances may even produce a greater 
aggravatwm. It happened with respect to the offendei;s I sm 
adverting to, that violence was committed to 4fae persons of the 
owner of the house and hb wife; they w^ere ill treated and dragged 
from their beds. Would your loiddups then proceed to state, that 
if any of these off<»Klers should exerdae violence by forcing from . 
their beds the owner of the house or others, they should be deem- 
ed guilty of such an aggravation as should incur another degree of 
seventy in punishment? But other acts of violence q£ still -a more 
atrocions nature might take place, which woidd exceed every 
specification of an act of parliament. A distinction mi^t arise ' 
fi-om the relative situation of the offendeis, as was the case in the 
trial I aHnde to ; ene of them was tfaeieiliher .and the other the 
son4 the latter bad been led by the example of his unprincipled 
parent, «rho was guilty, not only on account of lus own turpitude, 
but in being tbe instrument whereby liis son became the perpetra- 
tor of crime, and die victim of offended justice. With respect 
€o these individuals^ I trust the judge on tbe oceasion used his 
-diqcretion with pro{iriety : Jbe sacrificed the fether as an epminpk 
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to odiersy and extended mercy to the son. But wouM it not b« 
imposttbfe to define this as a fit procednre universally, where 
'the father and the sou were concerned in this and similar offences f 
Would your lordships lay it down as a legislative piincipiey Aat 
in all cases, where both these characters were implicated, the 
felonious father should be sacrificed, but the felonious son saved ? 
All these are circumstances, my lords, ifi'hich cannot be defined 
by law, but must remain for the discretion of those who adminis^ 
ter the law. Retaining die terror, and leaving the execution mt- 
certain and dependent upon circumstances whidi may aggravate 
or mitigate die enormity of the crime, does not prove the severity 
of any criminal law; whereas, to remove that salutary -dread of 
punislunent would produce injury'to the criminal, and breakdown 
that barrier which prevents the frequent commission of crime, 
'This, my lords, is 'not only my own opinion, but it is Aat of the 
learned judges with whom I have been in the habit of consulting 
upon the punishment of crimes ; for they are unanimously agreed 
the expediency of justice and public security requires there should 
not be a remission of capital punishment in this put of the 
criminal kw : and I can assure your /lordships I have correctly 
represented their sentiments, in addressing the observations I have 
made, to the consideration of this house. Tiie noble and learned 
lord moved, '^ that the bifl be read this day six months,^ 

JLord Erskine said he rose, not without reluctance, to ex- 
press his own opinion, after wliat had fallen from the noble and 
learned lord (Eflenborough) who, in addition to the weight of hif 
own sentiment, had stated that he riepresented those of the other 
learned judges; SuchTiad been bis own' professional habits of 
respect to those who presided in our courts of justice, that hewas 
at all times led to pay the greatest deference to their opinion of 
' the law of the land, and ever to venerate their legal decisions. 
' Biit^ with due deference to such autliority, and particularly to this 
great leammg and ability witii which ms noble, and learned friend 
presided on the bench, still he felt disposed to entertain great 
ipsteem for thie legal knowledge of the honourable member wh<^ 
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■was tbe audior of the present billy and for the juc^ment of so 
mai^ enlightened meny who had given this measure their full con- 
sideration in another place. It must be admitted by those who 
opposed the billy that the punishment of death inflicted by the 
statute of William^ was in no instance carried into execution; and 
the instance, if any should occur, must be rare, where the severity 
could be applied. He re^membei^d, when he had the honor of 
being consulted as one of His Majesty's council, that it would have 
been impossible, he believed, for any conviction for this offeuce 
to have come under their consideration which would have recon- 
ciled his mind to have advised His Majesty to carry tl^e law into 
execution. He could not concur with his noble and learned 
friend, .that this propos^ alteration deserved the u^me of specula- 
tion ; and no imputation of a desire tp make innovations upon 
^e law of the land could attach to any individual who gave the 
measure his. support. The question, in his opinion, was, whether 
it would not be more conducive to public security, and more 
beneficial to the criminal, that the punishmept should be made 
proportionate to the general description of ojOTences, leaving a due 
discretion in the judge to mitigate in particular instances. The 
punishment denpunced by the present law was inapplicable to the 
general description of the offence, aiiid'was not epforcjed op^th^ 
jQQOst extraordinary occasicjDS. 

• 
The Earl of Liverpool observed, th^t, hs^ving filled the office of 

Secretary for the Home Department, hia attention was led to the 

^^bject qf punishment^ now under their Iprd^hips' consideration. 

Jn that situation he had an opportunity of noticing the progress of 

crimesr and punishments, from the usual returns tnade to that 

'office; and^ when he compared the list of modern years with those 

>of a former date, he was happy to find, that allx^rimes of a heinous 

liature had become less frequent, although .those of a ipinor ten- 

jdency had considerably increased. He was not dispo^ to con* 

jcui* with those who complained of the criminal law of this country 

1i>eing too sanguinary. In what part of the globe could a system 

pf I%w be fQun4 so mild; or where its administration was so^mi-^ 
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pered widi mercy i He was confident no country existed whei^ 
io mqch justice was extended to offenders, and ^here so miich 
leniency was mixed with its punishments. Widi respect to the 
individual who introduced the present bill, no one could entertain 
^ h^her opinion of the goodness of hb motives ; but he did not 
perceive Ae necessity which had beeii suggested of altering the 
criminal law of this country. Whatever might be said of it when 
applied to its theory, no one could deny bat in practice it was 
the ra'ddest on earth. However ^angmnary the Statute Book 
might appear, the administration was peculiarly beneficent. There 
was a plausibility in the doctrine of those who maintained, die 
certainty of, punishment would best tend to the prevention of 
crime ; but ho\ir would- such a system meet the s^gravated or 
mitigated circumstances of the offeitee P Hie distinction, there- 
fore, taken by the noble and learned lord (Erskine), . that pildisfa- 
ments ought to be sudi as to suit die general description of offence, 
was plausible is theoiy, but would be fouild imprat:ticable, or at 
least inconvenient and inappficaUe ix> the crime which was capable 
of so many circumstantes of aggravation or mitigation. It would, 
in his opinion, be bett^ that the extremity of punishment should 
be enacted, as was die case at present, leaving it unoerttin vriietber 
it would be executed, or whether, at die discretion <^ the jndge, 
it might not be remitted for one of edvuparative leniency. As the 
law now existed, we possessed all the benefit of this remission, 
with the advantage of terror that the extremity might, under 
aggravated circumstances, ber carried into execution. For these 
reasons, he was not inclined to give his support to the bffl on 
the table. 

lAiTd Holland, *' My lords, when t first gave tiotiee lo 
dih house, that it was my intention to move the second reading of 
this bill, I had'at that time no reason to entertaii) any idea diat it 
would meet with the I^st opposition from your lordshifM. At the 
s^me time that my expectations in diis reS^t have been disliftt>* 
pointed, I can assure your lordships, that I was not insensible to 
fte disadl^anti^es under which I had to labour ; inexpericftied as i 
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^pn'hi those profesrimkal habits which give so miu^ w^it to what 
copies from th^ odier side of the house. Nor should I hate 
thought it mj duty^'to give that notice, had I not found upon ex- 
jHDiniitioa of the subject to whkh the bill relates, that it was one^ 
mate|]a% afif cting the administfiltion of criminal justice in tfaia 
country — and one> the merits and ^round^ of which rented upon 
facts, within the experience and knowledge of every individual ift. , 
Ihis realm. IC was, indeed, vidth great pfun and qoncem that I 
lieard from my noble and learned fribod, (JL^d EUenbKNroiigb)* 
^lat it was his in^nion to express bis disapprobatioB of this bill>; 
but after what I have heard, I feel great pleasure, that way noMe 
and learned friend has been saflldently candid to state bis objec- 
tion^ in the first instiance, in ordmr to enable me to fixrm a correct 
• judgment of what ailments I ahould have to coilittat Certaid|f 
until I had heard what has fidlen from faim^ I feka degree of diffi- 
dence as to the soundneas of my own judgment, which has hqw^ 
ev^ beeti compieDdy removed by the mMmer in .vrUch he haa • 
treated the subject. But I must say, that it is not without regret 
I have listened to an insiauiatioii, n6t indirectly thrown out, buf^ 
broadly exprlessed, iigurious to the motives of those who are ttr 
sufqKMters oif this measure. I thiric I nm not mistaken, in h^kifr 
lag ihat my noUe and learned friend didio^te to the friends of . 
Ai&biH, opinions and intentions unyfrcnthy .of the spirit in wbich il. • 
has been aupportad. My lords, your lotdshipi are mibtdsen, if 
jou.suppose dial dda faiH stands upon^any other grounds than its * 
own merits. This is a bUl, not for the purpose of trenchiiq^ upon 
the established law of <he land, isv cases of crimes, which are hf 
Iratkmal society denounced to»be a^urious to its existenoo-^lt.hni ^ 
not die intention of altering the law of the land in cases of mow 
BlaaghtersyTOOrders, or any odiercrmeB, either more or iesaaggm^ '* 
/^tcd— die pmpose ef Ms bil is, simply^ lo repeij^ an inot of - ^ 
parliament made in the reign "of WilKam IIL the intentbn of 
which was, no 4eNibt, to deter persons from the cooiniiltal of 
(^RgMes, compai^tivdy very riight, namciyy that of private 
ingin shops ; but the elfectsof wUch act, in the l«sait, havtsbeed^* ^ 
as [ tiiinl^ i ahall be abte to piwve to your lordshipe, and my 
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' noble and learned frieod will foi^ve me for ifainkiag, thattiie 
effect has been toincreasie that very offence which it intended t6 
prevent. It is upon thispomty and diir only, that we are at issii^. 
iCertainly I should not think that the imputation of too mudi h«t^ 
manity-~^and n'too great disposition to mitigate the severity of tbfe 
' criminal law of the land, were qualities which your lordships wouid 

• have any reason to lamebt, as attributable to the character of the 
house. But, my lords, that is not the only principle upon whidi 

* Ais biH is introduced. My lords, we have,, upon the admission 
of the noble lord, whose knowledge and information upon thie 
subject cannot be questioned, that, whatever may have been the 
inlentioa of this act of William in. it has not had the effect of 
pieventing die increase of such crimes. We have, moreover, from 
the noble and learned lord, that as far as his knowledge and ^r 
perience has carried him, that the law, with .'respect to this pair- 
ticular crime, has been so severe, that seldom is a case to be 

* *found, where the punishment has been inflidied. The noble 
Secretaiy of State says, that heinous offences have of late yeah 

, 'decreased^ but that slight offences, like those descrSiedin this 'bill, 
|iave been foimd to increase; and he telk us diis has been ^th^ 
result — of what? What has been the reason of these offences so 
increasing? Because, says he, in heinous offences, the capitsd 
f>«iHdmient is inflicted. My lords, nothing b mor^ fkUacious thali 
this argument. This of itself is one of the strong reasons winch 
point out the necessity of an akemtion in this law. Every man 
knows that this law has failed of its effect, in consequence of th6 
paucity of cases wher^ the punishment has been inflicted — the 

* ^uniAment of deathis not vLnted upon the cinder in a thousand 
^cases Vhere the offence has been committed. My noble and 
learned friend said, thatt he should be happy indeed, if the mere 
threat and terror of death would be sufficient to deter men from 
the commission of crimes": but my noble and learned friend wass 
TOOt aMe to say, that^he terror of 'death had actually deterred any 
iene from Ah commis^on of *<^ence. But, on the odter-faaad, I 

* cannot help thinkil^, that my n6ble and learned friend looked for 
fudodier and a very cicHisidendble effect from that terror^ winch i^ 
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liie terror of actually inflicting death/ and having the instrumenl 
of death actually applied. But, my lords, I shall ever, and alwiiyn 
but humbly maintain, that "where the punishment b diq>rafioiw 
tionable to the crime committed, this. terror has not, nor ever can 
liave, its effect. High as my respect >sfor the authorities thftt 
^liave been quoted upon diis subject — and great as the Afrisdom of 
'Dr. Paley is in my estimation, I cannot subscribe my 'name to 
a doctrine which unquestionably m^itates i^nst the opinioi) of 
Inmost all other writers, both of this and all .'other countries. 
SEvery man must surely admit, that the opinions of Dr. JohmKin, 
and many other writers, both foreign and English, are entitled i» 
an equal respect-r-that diey are no contemptible aufhorities, and 
that the doctrines 4;hey have published are undeserving of cob* 
sideration* My lords, I will not undertake the tedioos task of 
quoting severally the names and sentiments of the great men to 
whbm I allude* It will be sufficient for my purpose, to state 
that they all concur in maintaining this principle as an asioib^ 
*^ That the punishment of deadi does not always prove a means 
of deterring persons from the commission of offences, espeda% 
when the ^ecufion of that punishment is uncertain/' My loifds^ 
if there be a maxini which can stand the test of experience ymA 
greater security and confidence, than any other in the history of 
fauman wisdom, it is this, ** That it is the certainty, and not di^ 
severity of the punishment, that deters men from the commissioli' 
of crimes.^' Depend upon it, my lords, such is the frame of the 
4iuman paind-r-such are its inexhaustible resources — such are its 
hopes and its expectations, that as long as there is even the shadow 
of uncertainty in bis fate, he rests in a kind of confident security 
ithat the worst can never iiappen. On^the other hand, we kB6# 
"that when Ae unfortunate criminal is given to understand 4hat hiii 
doom is fixed, -that there is no hope of pardon, or of nnt^fioii^ 
it then produces the e&ct of deterring the repetitioil of the crime. 
Biit, my lords, I do not contend diat ddsis a conclurion to be 
drawnon all respectB% What | maintain is^ that the fear of "deadly 
when it is uncertain, is a fear wUdi a man very easily gets ever. 
The noble and learned Ibjrd^ it is im^, has^d, that he has seen the 
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edeet of that decinon and sentence when pronounced upon a fekm, 
aad has descrflbed very impressively its influence on the court I 
make no doubt it is very great, but that is liot the view in wUcb 
lUs aigument ought to be submitted. It is not the muner 
in which the sentence is pronounced which deters the crime — it 
is not the effect it has upon the criminit ; but it is to the effect it 
has upon die by-stttiders we must direct our attention. With 
respect to the criounal, in him there is a hope, there is aknost an 
expectation, diat he shall not suffer the severest extremities of the 
bw ; and such, my lords, are the dispensations of Providaice, that, 
m sitaations of die greatest danger and suffering, man is armed 
with feelings suitable to the miseries he has to encounter. I%ere 
is a certain degree of spirit deqriy rooted in bis mind, which 
apurs him on even to a contempt of death. No* situation of dag- 
ger or diificolty is snffieioitto deter Urn finmi his puipose, wbeth^ 
good or bad. But, my lords, it is not merely upon this groond 
llmt I wiA for aa altemtion in this law ; btft I maintsan, that the 
same pamshmeat which, in the shape of renussion is whf applied 
to these criaMs when they are clearly proved, has not the effect of 
a milder punishment, when inflicted widi certainiy. It is the last 
pmnshmenttD whidi a criminal looks, and in proportion as that is 
certain or uncertain, so in proportion is be affected. If, lor in- 
stance, a nsan is transported for seven years for the commission of 
one of these offences, instead of suffering die pumshment wUdi 
the law prescribes, he looks up<m it- as a sort of good bu^, and 
the puairiimeiit loses its effect; namely, cf intimidaling oAe^ 
^pom commitlnigiEi similar offence. On the contrary, when trans- 
portatioa is denouaoedas the kst pmu^iuneiit, it wigmiM be con- 
aideited as a great eriL Bat die great asid important «entimeiit I 
wish to impress upon joar lordships is, the impolicy of such a law 
as tluB, and the inefficacy of it in pseaenting crime. Hi^ works 
of she amt phifoflophers in the world sbqjMd with the most 4x>q- 
Yincitig arguments to shew kow inadequate that law is^ whidh 
.presorXies a putii Ament dispropordaaed to die offence. Ajaaoagst 
these, it Is oiriy necesaaiy to vnendon die jiames of Dr.'tl6hnB0|i, 
atid Mr. Jastice Blackstane, to leneage your loMbhips' various at- 
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tention to this important subject. Without searching into ihe 
works of foreign writers whose arguments are no less convincmg 
and enlightened, I shall just read you the words of Mr. Justice 
Blackstone, in deprecating the impolicy of inflicting enormous 
punishments for crimes of a dye comparatively venial. ^ The 
injured/' says he, ^^ through compassion, will often forbear to 
^' prosecute ; juries, through compassion, will sometimes foiget 
*^ their oaths, and either acquit the guilty, or mitigate the nature 
'* of the offence ; and judges, through compassion, will respite one 
'' half of the convicts, and recommend them to Royal Mercy. 
*^ Among so many chances of escaping, the needy and hardened 
'' officer overlooks the multitude that suffer; he boldly. engages 
*' in seme desperate attempt, to relieve his wants or supply his vices ; 
<< and if unexpectedly the hand of justice overtakes him, he deems^ 
*^ himself peculiarly unfortunate^ in foiling ailast a sacrifloe to those 
^' laws, which long impunity has taught him to contenm.'' These 
are tfie eloquent words of Judge Bladsstone ; the wisdom anjd 
truth of which have come home to the judgment of so many emi- 
nent writers, jhat they are frequently quoted a^ d<M;isive upon the 
subject. But, my lords, I shall give your lordships the authority of 
a writer whose works are full of excellent sense, upon the actual - 
state of facts ; and whose arguments are no less convincing to my 
mind than those of Mr. Justice Blackstone. I mean that very, 
active magistrate and intelligent writer, Mr. Colquhoun. My 
lords, diat gendeman, whose extensive experience of die (^ra- 
tion of the criminal law of dm country enables him to form a 
more just conclusion- than many other writers upon die subject, 
ascribes the frequency of crime tq diis very severity of punishment. 
He attributes die multiplicity of crinies of this nsrture to die 4S»- 
proportion of the punishment to the oflEence. ^e says, 

** The severity of the punishment, Mrhich at present attaches to » 
^ crimes regarded by mankind as of an inferior nature, and wfaicB 
'* affect property in a trivial manner, is also deserving the most seri- 
^' Otts attention. It is only necessary to be acquainted with the mo* • 
'^dern history ot the criminal prosectiHani^, triab, acquitfatsy and 
^pard$m in this country , in order to be completdy convinced, that 
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" the prcqpressive iocre^^. of delinquents^ and the evils experieticeif 

''by society from. the multitude of petty crimes, result in a great 

'^ measure from this single circomstance.-^It will scarcely be cre- 

'' dited by those, whose habits of life do not permit them to enter 

'' into discussions of this sort, that by the laws of England, there 

'' are above one hundred and sixty different ofiences, which subject 

'' the parties who are found guilty, to death, without benefit of 

'' clergy. This multiplicity of capital punishments must, in the na^ 

<< ture of things, defeat those ends, the attainment of which ought 

''(6 be the object of all law, namely,* the frevention.rf criniesr 

But the noble and learned lord, and Mr. Colquhouu are at 

variance upon this point. Certainly, my lords, the opinion . of 

such. a magistrate is not to be looked upon with contempt; stiU 

less are .the sentiments of the edightened judge I have quoted. to 

be considered of no importance. Mr. Cplquhoun says, the effect 

o/ applying a disproportionate punishment to a comparatively 

petty offence, is only to increase the frequency of the crime. 

Now the question is, is this one of those comparatively, petty 

ctffences, or is it not f My lords, upon thi^ subject I. can only 

appeal tp the noble and learned lord himself, who can inform 

you. of the number, of persons who are almost annually cpn* 

victed of this crime, and who are actually paordoned by the ex- . 

tension of His Miyesty*s mercy. Now, my lords, in the 6rst 

place, I must state dbtinctly, that one of the chief grounds upon 

which I seek the repeal of a. law which is disproportioned.to.the 

crime, is the effect it has upon the feelings of mankind, in deter-* 

ring them from prosecution. . Who is there among your lordshipsr 

who has reflected upon these subjects, that does not know, many 

individuals that have been deterred from' prosecuting upon crimi^ 

of this nature ? It may perhaps be said, and literally spea^i^ it 

may b^ true, that it is a duty we owe to. the state;, but there 

are many persons of ordinary sensibility, who, shudder at the 

thought of prosecuting an unfortunate wretch to death for. stealing 

perhaps only twelve shillings worth of property out of -his. shop-* 

It is he, my lords, who dares not go into a court of justice;, it is. 

he whpi^e feelings and . mind are . racked with the ^ borrocs of a . 
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^nishment^* whichhe 5U[^oseS'the miserable wretch at the bar 
must endure ;> he feels, that it is from his. lips his doom must 
come — he shrinks back with dismay, and retires, from his pqblic 
duty, preferring the quiet of his conscience to the . security of ,hi» 
property. What then^ my lords, are the bpneful consequ^ces to 
society of this susceptibility ?. The ends of the law^are defeated. ' 
No man can. bear to take away the life of a. fellow-creature for 
an^ injury whieh he may repair by future industry. Then, my- 
lords, is not the defect of the law as manifest, as.the dtfficultyt^if 
its remedy is trifling ? I put it, therefore, to your lordships, will you, 
v^ith the practical ill consequences • of thi^ law before your eyes^ 
with the experience you have had of its. effects ^pon,societyr— . 
\^iU you still persevere in a. course, of conduct, which, sets at 
nought the wisdom and experience of centuries. , If your- lord- 
ships do this, in vain does the world become. enlightened; in ^ 
vain does science rear its head upon the ruins of ignorance and^ 
barbarism; to little purpose we expand the. human mind, and 
open wide the field of philosophy and truth; our lives must for 
ever remain a tissue of incongruity ; our actions for ever^at vari« 
ance vekfa our good senses But it is laid, this will be a m^erial / 
alteration. True^ my lords, it will. *It undoubtedly affects tbe 
criminal justice of diis country. But there is. this material view 
of the alteration, to be .taken into your lordships' consideration. 
This bill goes to repeal a statute law, and , not the . common law 
of the land; upon which observational beg leave. to lay great 
stress. Because, my lords, in the one case, it is no. uncommon, 
thing to make frequent alterations, whilst in the other no altera- 
tion can ever occur. The common law, the unwritten law of the 
land, is that, to the wisdom of which all men give their; commpn 
assent. Whereas the statute law, which is enacted as the necessi- 
ties of the times may require, is continually varying. Scarcely 
does a period of five^r six years. revolve over our heads,> that some 
alteration or amendment does not take« place in .the statute law*^ 
of the land. Now, iny lords,- if .considerations of experience and : 
necessity are to operate, with legislators.in .case^.of .ordinary statnte^ 
laws, which affect merely the common intercourse between man 


904 PRIVATELY STEALING BILL. 

lad man, surdy a statute which affects the life and best inteiesia 
of mankiiid, is entitled to paramount consideratioQ. My lords, 
your lordships must bear in recoUectiony that this is a statute, 
evaded iuihe reign of King William III. — made to suit the cir- 
cumstanoes and necessities of the times — a law, perhaps^ of 
' tenijporary expediency, and|K>t the measure of sound legislative 
^ wisdom. How oheD, my lords, do the passing events of the day 
-vtU for the severest legislative enactments, which, at another 
period, when the occasions of their adoption have ceased, would 
bear the character of times when the bonds of social ord^ were 
burst asunder by the violence of anarchy and tumidt. My loids, 
' in the unenlightened time to which I allude, legislators obacrredno 
d^ieeof relative proportion between the crime and the punishment. 
Almost every species of oflEence was punishable by death. But, 
my losrdBf if we wanted any additional proof of the barbarism of 
4lfose times, I can only refer you to that statute whi<Ji. enacted, 
that uo person but those who could not read should be liable to a 
capital punishment : the absurdity and injustice of which was not 
practically recognised until the fifth of Anne, when it was most 
* properly repealed. It was not until a century aUfcer the reign of 
that monarch, that many statutes, which denounced the penalty of 
death without benefit of clergy, upon the most common ^nd or*> 
dinary offences, were rqiealed; and yet, my lords, in these 
enlightened times (sony am I to say) diere seems to be hardly 
any visible decrease in that catalogue of crimes to which the 
law has attadied the punidiment of death. ^^ It is a melan- 
'^ ch<dy truth,'' says Mr. Justice Bhickstone, '^ that among the 
" variety of actions which men are daily liable to commit, no 
^^ less than one hundred and sixty have been declared by act of 
^ parliament, to be felonies without benefit of clei^ ; or in 
'' other words, to be worthy of instant death. My lords, if the 
list of those added since -Mr. Justice Kackstone's computation, 
were taken into account, J almost fear it would .amount to neai'ly 
douUe that number. Why, my lords, you have upon your table, 
i^lating merely to the revenuesi of the country, (I may not be ri^tly 
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informed as to the precise number^ but I state the Dumber for 

I 

the sake of argument) a list of no less than 75 crimes which are 
punbhable with death. And this^ my lords^ brings me to a part 
of the subject, wUch in no small degree makes good the positic^s* 
I have been endeavouring to impress upon your lordslups. I am 
aware, my lords, diat we may be tcdd, that the law, as it is at 
present administered by diose learned luminaries .who preside in 
the courts of justice, can never be abused. My lords, I humbly 
submit, that the character and conduct of these independent and 
honourable men^ make no part of the present <fiscussi«n. No 
man can have a higher respect than I have, for tiiose talents, for 
die wisdom, Ihe integrity, and the honour, which 19 to be fouifA 
on the bench, of justice. The panegyric of so humble an indi^ 
Tiduai as myself, can in no d^ree tend to heighten the character ol 
men, whose upr^ht conduct^—whoge faithfoldisidiarge of their 
irksome duty, entitles them to the gratitude of aliberat country. 
But, my lords, I humbly contend, that the conduct of the judges 
of the land, however honourable, wise, and just, they may be, 
ought IB no degree to weigh with your lordships in the consider- 
ation of a question, which concerns not only the present genera- 
tion, but posterity for s^es to come. * We may also be told, that 
the severity of this law is completely mitigated or eounteiimlanced 
by that spirit of 'mercy widi which the royal breast' is fitted^ — 
that the difficulty of detection is another argument in fevourof 
it — and, moreov^, th^t the greater difficulty of conviction is a 
decisive reason why we should stop every attempt al improve- 
ment. We are further told, that the paucity of cases which have 
been brought to triid for offences of Ais nfi^re, clearlyshew, that 
the terror of death has its effect in preventing the crime. ^ No^ 
thing, my lords, is more fallackNis than this aigument^ It is 
very possible, I grant, for those who administec justice undec this 
law^ torendar an account of the number of pfrsous who have 
been tried, and have been com^k^ted, and have suffered under it ; 
but, widi great deference, I am of the same opinion with Mr. 
Colquhoun ; you may ascertain the estent of a.parti(:ular crime by 
the numbers punished ; biit in vain can you undertalce to ascertain 
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to what extent the crime re^y exists^ for ia how many hundred 
instances is the crime eommitted, where no proceedings against 
the offender are instituted ! But it is not so in crimes committed 
' against the revenue* Tha difficulty there is not so great as in the 
former case* You happen now, my lords^ to have a pretty accu- 
rate return of crimes of tfab nature on your table* Ther6 is a 
list not only of the number of persons prosecuted^ but of the 
number of persons corivicted under these laws* You will &ad, 
my lords, that there are a)M)ut 6l crimes committed which are 
punishable with death ; but, ^xbraoMinary to relate, there are only 
86 out of the 61 against ^om prosecutions have bean instituted. 
Is this not, lyly lords,'a melancholy proof of the inutili^ of laws, 
mdiich can never be put in execution^ by reascm of the dispropor- 
tion of the puntshmetit td the crime. But, my lonh^ your siuprise 
vriU be heightened, in no tritiog degree, by findii^ that out of die 
36 pwsoas prosecuted undertfaese kwis, only mme suffered punisb- 
ment My lords, no man can deplore, more than I do, so. un- 
iif'me m system of criminal legislation. I acknowledge that no man 
can state the princi|de upon which laws of this nature oi^t to 
be adopted, most jusdy and more forcibly tha^ my noble and 
learned friend* But the statement of his case does not hear out 
his prindple* If the state in which the case stood, with the 
argoitieDt upon which those prim^iples are contended, were con- 
sistent with eacb'Oth«r, I could not cyuestion their wisdom and 
good sense* I confess diat I do concur with my noUe and 
learned friend, in the piinciple he has hud down, and the efiects 
of that principle ; but I catmet agree widi him in the facts from 
which those principles are drawn* Ezpenenoe has shewn, that a 
defect in the law does exist, and it therefore miet be neceonry to 
make some alteration. My lords, I have thus stated,.as simply as 
I could, the grounds upon v/tixh this' bill is bhwght into parlia-' 
ment,, and I cmly hope that ^your lordships will. not attribute to 
those who support its adoption^ any wish to. alter the general 
(Nriiiciple of the laws of the land ; still less that tiic^ have anj 
disposition tp be dissatisfied'with die mercifid administnrtion of 
justice in 4bi£f country. My lords, adthing is Ardier from their 
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intention* They feel, and juastfjr ttpjpreckte, die inffegrity, the 
honour^ the independeoce^ of those enligfaleiied men who pfe, 
side on the judgm^ht-seat. I have^ oiy l^diy sobmitled some of 
the grounds upon whidi I consider this pm^ular law not otAy 
inadequate to ks end,'bnt h^uriotis to At kiteresls of society « 
(Hear I hear!) 

Lord Suffolk. My kmis, t shall eerisinly take tipi very 
little of your lordships' attention upon a snbjeet which has beeo 
already argued so forcibly by my noble friend, m evei7 oli6 of wfaosi^ 
sentimeato I perfectly concur. Certainly on^ €ifeutnst|iice has 
struck me very forcibly (as it has niy noUe friend) in eonriderk^ 
this question: I mean the extraordinary severity of thtif law 
enacted in the time of William III. I coidd have vnshed to 
hear some reason assigned for ii^ctiilg so heavy a measure 0i 
pnnmhment for. an offence, by many d^ees more venial* than % 
numerous catalogue of other crimes which are not visited with 
such a severe paniidHiieDt. Having heard no sufficient reason given 
for it, I must infer, that none can be given. My lords, it is no 
less a kmentable than a true observation, diat the laws of this 
country are mnritten in blood ; and sorry am I to say, that the history 
iof the country famishes too many instances of remorseless cruelty^ 
and exemplary severity, not to cononr in die general justice of 
that diaracter. It is, however, some consolation to the reflecting 
xnuid, that die reigns of some of our monarchs have beeti less 
tinctured with the barbarism of the times dian o&ers. Can any 
man contemplate the 4sanguiiiary histoiy of Henry VUI/s reign 
-without horror and 4fismay. If I am rightly infornied, and die 
sources of my knowledge are correct, it has been ascertained that 
«> kss than 2>000^'faimiair victims have been saotfced by the hand ^ 
iai die executioner in one year. To the general principles upon 
fsbich the present bill is brought forward, I moist cordially assent, 
tmt I am move tfaoixm^y induced to give it my support, upon the 
particular argument urged- by my noble friend, namely, diat die e^ 
4:efls of thfs pmnshment deters the|jn|«red from pro'se^atiifg thd 
f^uihy. My lordly I caooot doubt the truth of this argiimeat, for 
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I am myself an humble mstance of its force. It happened to me, 
my lords, about four or five years since, to leave my house in 
town fdr the purpose of going into the country.. An old andfaidi- 
fill servant was left in care of it till my return. In about four or 
five days I came to town again, and found, to my surprise, that my 
servant had fled during my absence, carrying off with her a con- 
siderable quantity of plate and other property. Now, my lords, 
4iere were m«9y causes which operated with me to abstain from 
prosecuting this unfortunate woman. She was aged, and the 
course of nature had already marked her by many infirmities for 
a speedy but natural dissolution — she had been the dupe of a 
^designing villain, who instigated her to the theft — she was friend-^ 
less and she was poor. My, lords, public duty pointed out the 
course I ought to take. I knew I ought immediately to go before 
m magbtn^, who would have committed her for trial — I must 
iiave appeared in a court •f justice, as the prosecutor against 
,her, and have embitter^ my own life, by the consciousness of 
having shortened hers. My lords, humanity triumphed over 
justice and public duty. I was constrained to tiun loose upon the 
public an individual certainly deserving of punishment, because the 
law of the land gave me no opportimity of visiting her with a 
castigation sliort of death. My lords, upon this grotmd aIone> 
and for the sake of public justice, this law ought, in my opimon, 
to be amended. Fw the sake of the injured, and not of the 
guilty, I am an enemy to inordinate severity. The prosecutors 
are those who fear death, and not the persons offending. I shall 
not trouble your lordships any longer upon this subject. I shall 
cordially and conscientiously support the bilL (Hear! hear!) ; 

Lord Lauderdah. My lords, there are one or two obser- 
vations I feel it my duty, under the particular circumstances of 
this bill, to state to your lordships. My lords, I do feel, tiiat as 
die commencement of a general system of legiabtion, the intro- 
duction of this bill m^ht be very objecstionable. But, my lords, 
when we consider this merdy as a specific alteration in. a par- 
ticuhgr act of thf l^pslature, and that it stands |mder very peculiar 
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circumstances^ Z am sure yoiir lordships will be dii^sed to 
disarm your minds of the prejudice to whicb in every other poiot 
of view it would be justly liable. The law which this bill is in- 
tended to repeal or amende is one which is seldom or never exe- 
cuted, and I will undertake to prove to you^ that in its present 
flhape, it never was intended by the legislature to be executed. We 
^re told that it is an extremely pernicious principle to introduce 
speculative alterations into the established law of the land, and it 
has been alledged that this very bill ^s subject to this imputation. 
My lords, so iar from its being a speculative alteration, it is in- 
tended to render a speculative law practical. No man can 
deprecate more than I do, a system of speculative legislation ; 
but what will your lordships say of a law, which, in the course 
of seven years, has been oidy once put into execution f The 
fundamental object of this bill is, in tact, to restore ta the code 
of our country, a law which may be beneficial to society, and 
safe and wise in the administration of justice. It therefore 
cannot be said of my noble friend, that speculation is tbe sole 
motive which impels him to make improvement. Let us see, 
iny lords, the nature of the defect which diis bill is intended to 
remedy. By the law, as it exists at present, stealing privately 
in a dwelling house to the value of 40s. and to the extent of 6s* 
in a shop, is punishable with death. . It will be for your lordships 
to consider what was the meaning of the legislature at the time 
that law passed, for in that rests a considerable portion of the 
argument in favour of the present bill. A man who stole only 
4s. in a shep^ and 39^. in a dwelling-house, escaped the dreadful 
penalty prescribed by the statute. Now, my lords, in the present 
day are we not to consider die relative value of money in the 
re^ of William III. to diat in the reign of George III. because 
a great deal eught now to depend upon the application of the 
law to the value of the property stolen. My lords, a crown at 
that time was, according to the present value of things, worth 
ten shfllings, so that in point of fact, the law with respect to 
stealing privately in a shop makes it death for a man to steal to 
the value of two. and sixpence^ that being the real value of the 
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jdieii crown at this jmunait. ' It may be fairly asud, ti^emfor/e, 
ihat this bw is one that is not only not executed, bat that it never 
was intended to be executed to the full meaning of its terms, 
Now, iny lords, the noble and learned lord, from whom I always 
feel tbe greatest, reluctance to dissent, fog there is po man for 
wiiom i hate a greater respect, and with wfacun on a point of 
Jhis nature, looking up to him as a man and a judge, I might 
incur the charge of' presumption to diffenr ; yet, with great defe- 
rence, I cannot agree wjith the principle he has laid down. Hie 
noble and learned lord seems |o think the excellence of a pens} 
kw, is to visit every species of crime with 0ie heaviest possible 
punishment, leaving the mitigation or reduction of it tp A^e judge 
who shall preside on the seat of justtoew Now, my lords, I 
humbly contend, that this principle, if it werjs just or legal, could 
never be carried into effect Tho noble and leasned Wd would 
^od great difficulty in franung a law which should destroy that 
compact which ever /and always must exist between the judge, 
the witness, and the jury. It is impos^ble to frame a law which 
-riudl have the effect of giving the power of pnnishgocait only to 
the judges. That must entirely depend npoa the witness, the 
jury, and the juc^e collectively. How, my lords, can you conn 
pel an unwilling witness to state to die comt and jury emy matter 
lue knou^ which may have the effect of injjoring an offender whom 
he may pity under his misfortunes. In him, tberdbre, my 
* lord% there virtunUy r^ts a power of mkigatang the severitj 
of the punidmient* How, my Iqrds, can you prevent the jury, 
throng compassion, from foi^Umg ^ir oaths, and fiA^r acquis 
Ae guilty alto^edier, or mitigate the nature of the offence, in 
order to secure them from thofevetihr of punishment ; and lastly, 
my k»ds, with respect to ^e judges Aemselves, how can you 
prevent a judge, through a mistaken notion of compassion, ftoa^ 
respiting the offender, orj^cammendhfig him to die royal merey f 
My lords, I contendit is ahsohiteiy impoasiUe to give the power 
of aAninstering the ^iahment to the judge alone. Bdt, my 
ilords, I wbh to know which is the greatest evil of the two i tfa^ 
noble and learned lord says, that the cdyect of poaiBlmieiit is ike 
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example it wiU have upon society; that is um^^ersa% -admitted; 
. but if, by this species of laMr, you bold out ao indiieemeDt ta the 
prosecuting wilziess and the jury |o perjure themselves and divert 
the course of justice, from a mistakeu humanity, in vain do you 
look for the example. Whereas, my lords, by prescrtbiia^ a cw- 
tain butn^punishnient, you rescue the jwry and tibe witness from 
the temptation; .^e offender is punished; ^example isset to the 
rest of mimkind, which ha$ more effect, nine times in .ten, dian 
can possibly arise. from a bw of this s^rt. My lards, I mainly 
i!ontend, diat the aoasequenta Qf keejm^ up a 4:riminal law 
i/vhich cannot be ^ecuted, is to eorritpt {ike witnesses and pre- 
vent the juiy from convicting, let the presumption of ui offender's 
guilt be ever sp strong. But> my lords, die qobfe and learned 
• lord hai» upon this subject given you not only his own en%htened 
opinion^ hut be hais come down to the house, strengthened by the 
collective opinion of a body of men for whom your Ic^dships 
xnust feel the greatest respect, and for whom the cpiintry aitertain 
a veneration smd esteem in no degree inferior to Ae consideration 
of this house. With all the deference, however, I owe to the 
noble lord's Judgment, and with aU the wei^t which die opinion 
of the other venen^ble judges of die land carries with it, and 
which I am compelled to believe has been stated correctly by the 
noble lord, I cannot but conceive that thei^e may possibly be 
some mistake, and even if there he not any mistake, I cannot in 
py conscience, and consistently wi& die execution of my duty 
IB tkis houi^e, mAe $my concession of my own opinion. Your 
lordships know, that when die varions stat^tes relating to th6 re* 
venue bnds were concentrated into one, all the s(cts which in<- 
liicted tl^ p^ialty pf dep^th were laid 9pon your lordships' table, 
and were subseniuently referred to a committee appointed by 
your lordships^ to whom instrjuctlDns were given to mport what 
laws were neoessary, and with what we might safely dispenset 
On Aat occasion We wwte honoured with the presence of some 
of l}ie judges, who sat veidi 41s during die deliberatidns of the 
comiiittee. Your lordships will also recollect that we received 
lihe several rep(»rts frpm the £xcise-<^c^^ from the Staiop -o&^e, 
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from ibe Tax-office^ from the Post-office, and from aeveral oth 
offices, which were all patieotly considered. I now speak m the 
preseiice of the noble lord opposite, (Lord Hawkesbury,) who 
will bear testimony to what passed in the committee ; he will 
recollect. that, after several days, patient deliberation, the cooq- 
mittee came to an opinion, that the punishment of death in sotne 
cases ^as indispensable ; that in many others it. defeated the ends 
of jusdc^ by its excessive severity ; that it had the effect of 
throwing so many obstacles in the way of conviction, that the 
offender was seldom or never punished; and that the public 
would be most materially benefited by some l^slative enactment 
for mitigating. the excess of this punishment If the evid^fice 
adduced before that committee were now before your lord^hips^ 
I am sensible of the effect which it would produce. My lords, 
looking up, as I do, with great respect to the opinions of the 
learned judges, I cannot forget the important evidence which 
was given before that committee by the solicitor of the excbe ; 
the weight of his testimony can never be counteracted in my mind, 
and I know it was felt by us all. I speak in the recollection 
of the noble lord opposite: but I am sure that one of the 
learned judges, most experienced in questions relating to the 
revenue laws, em(diatically stated, that he must confirm the evi- 
dence given by the solicitor of the excise, as. to the insuperable 
difficulty of, obtainii^ any conviction of this class of offenders, 
in consequence of the excessive severity, of the law. My 
lords, the whole reasoning m favour of the nutigation of pun- 
ishmept for offences against the excise laws, must apply, with 
tenfold force, for thet mitigation of the punishment of death for 
stealing in a shop tp the amount of only five shillings. My lords,, 
are proposals to alter sudi a law to be treated as the visions of 
speculation and theory : so long as this statute remains upon the 
statute book ; until some better system of criminal jurisprikienee 
is adopted, in vain must we look for the diminution of a crime 
whicli is ad injurious to the best interests of society,, as the means 
resorted to for its prevention ,are unwise and in^litic. (Uearl 
hear!) . . * 
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The Jjord Chasuxllor. It is not my intention to trespass 
long upon yoQf lordships time^ althoi:^fa the subject is of the 
greatest importance. My lords, I should not think that I exe- 
cuted my duty as I ought to do if I gave my vote upon this occa* 
sion merely from the respect I owe to the judgment of one man 
or of smy set of men. The opinion I entertain of the benefit or 
disadvantage that may be likely to result frc»n this bill, is, I do 
assure your lordships, biassed by no other consid^atioa than the 
effect its own merits have upon my mind. But I have great 
pleasure in saying, that if my opinion could be warped or influ* 
enced by the circumstance of personal consideration, the learned 
and honourable gendeman who introduced diis bill in the other 
house of parliament is the individual of all others who would have 
the greatest weight with me as a professional man. On the otber 
hand, I must take the liberty to say, that although the opinions of 
the twelve judges of England would not decide me against my 
own judgment, I cannot venture to entertain the idea that it be- 
comes me to treat with disrespect the knowledge and wisdom of 
men so deeply conversant with the laws of the land ; and I must 
confess, that if my opinion did not go with theirs, it would have 
been considerably shaken by what has been expressed in die 
course of this debate by the noble and learned lord (Ellenbo- 
rough). But, my lords, it is not without very great diffidence I 
hazard an opinion upon a matter of criminal legislation ; for I 
should not foiget, that although the best part of my life has. been 
spent in the profession, the most Considerable part of my prac- 
tice has been in courts of equity, and consequently I am aot 
competent to form so satisfactory an opinion upon subjects of this 
sort, as those who have dedicated the whole of their professional 
life to the practice of the courts of common law, and of criminal 
jurisprudence. I should have, therefore, if this consideration were 
to be attended to, great pleasure, on the one hand, in availing 
myself of the opinion of the truly, respectable individual who is 
the author of this bill ; ,and, on the other hand, to attend to the 
wise opinions <tf the twelve judges of the countiy, habituated as 
they have been in the practice of the criminal law, knowing their 
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■antiDieiiCf upon ffas subject of this hill, and nnderatendiiig Ihat 
not Me of them hat a shadow of doubt as to its.tendcn^. My 
lords, expenence in one instance of die effect o£i an aheratoon in 
the statute law, ought in no small degree to ioflnence your lord- 
ships in deciding upon another. My lords, I have felt a great 
deal of pain upon the subject of what has been stated to nse to be 
the effect of repealing in the last sessbn of parliament Aiat part 
of the law which extended the pMnisbBsent of death to offenders 
privately stealing from tha person. On the pausing of ^t bill I 
entertained an opinion which hay rraviined unalterable ftrer since, 
and, what I then predicted, I ai^ sorry lo ^d has since cone 
to pass. I am told by those whose authority I c^npot i&ibelieve, 
that die effect of repealing diat law has been to ificvease the num- 
ber of offenders to a degree « infinitely greater than was ever 
known b^re. My lords, this ought to induce us to pause before 
W)t enact another alteration of the law with respect to a crime of 
equal danger to the interests of society. My lord^, in my yiew of 

m 

this subject I am unwilling to attribute to the friends of lliis mear 
sure any tntention to introduce speculative alterations into the law 
of the land. There can be no doubt that there is no topic with 
reference to wUcb we feel a stronger duty than in alteriog penal 
laws, where a manifest necessity exists. But I doub^ whether 
this bill is calculated to produce that benefit to the country. whi<A 
its friends and supporters seem so sanguinely disposed to predict; 
and I doubt more of the existence of the necessity upon which \t 
professes to be founded. My lords, the noble Mid learned lord 
has stated to you, that when he had the painful duty of giving his 
opinion upon the ifuestion of a capital punishnient, it never once 
happened to him to give his advice for its infliction in any case 
save where the crime was of such a nature as to exclude aH con- 
siderations of mercy. For mysdf, my lords, where diat painful 
duty was imposed upon me, I never did think myself warranted 
k widiholding that part of the pnnishment, excepting in cases of 
great doubt, or where die shade of crime was comparatively very 
light. My lords, in discussing this subject with myself, and after 
maturely weighing all ita. bearings, I feA great ttonbt whether 


PRIVATELY STEALING BILL. 3I5 

I can aoeede to the [imc^ile to wfaieh my noble and learned friend 

iias adverted^ diat it would be better to make a law wbidi 

should 9ffij puqUhment with certainty to cases described^ at the 

e^ipense of' kavii^ ont all ooosideratioiiB of the particular crime ; 

or wbedier it 'u not more adv]a4di>le to leave the law upon its pre* 

«eot upii^g^, «ad on its present prineipk, by intarusting to the di»« 

cretion «f the judge to discrimkiate the different shades of of* 

fence. Now, my lords, the necessity ftnr this discretion Ter^ 

often exists, sind I think it would be unwise to divest a judge 

of n power which may be so often exercised with prudence 

and buiMiuty. WitWii my own exparieace ca«« !«« occuiwd 

ilheisey if this powder was not vested in the judge, the greatest vio* 

leuce mJ^ht have been done to the cause of justice and humanity. 

I will take tbecasdiof sheef>*stealing. My lords, in the court in 

whicih I once bad the honour of presiding as judge, vl remember 

a whole £linily of peargons were indicted for stealing a nngle sheq>4 

It W9S a case ol peculiar barddiip. These poor peo(de were 

driven tp the comi^iswon of a capital crime by the pressbg calls 

oi hungfsr and fapiine^-exfaausted nature bo longer able to bear 

the pei^atfit of buman laws, threw aaade every consideration of 

honeiity, mi 4m9 unhappy wretdbes committed an offence which 

subjected theni to a capital punishment. < liow, my lords, no 

man Uviig cwld sny that this was a ease where the judge should 

have no discffelien. There is no man living who could go 

ikroui^ amsk, ^ trial, widiout feeling that he diould commit a 

greater crime than die unhappy wretches themselves, if he per* 

nutted the law to take its course. (Hear ! hear !) My lords, I 

think this is as strong an lUusindion of (he necessity of that dis* 

cretion as xould hm well put to your lordshipa. Hiere are hun« 

dreds of other cases where the principle is efually applicable. 

But, my kwds, I dball mention anodier case where the principle 

is applicable in the otfaar w^. I mean m ike case of horse* 

stealing. I remember diis remoricable case to have happaied 

dnrii^ die short time I had the honour of holding that situationu 

A man was indictrd for stealing a horse of the smaU vsdue oi 

pw&i dulfingp and st^qpenee, and which he had sdkl for diat sum. 
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to a hone-butcher. The jiiry found him guilty, and you will be 
aurpiued perhaps to leam, that for so trifling an o£Fenc^ I sof- 
feied the law 'to take its course. The puniriiment of death for 
this offence only, might appear extremely harsh ; but, my lords, 
in diis instance I was guided by the nature of the evidence in the 
course of the trial, the detail of which I have now fresh upon 
my memory. It appeared, I think, that on. the prisoner were 
found skeleton keys of all the turapike-^tes within twenty miles 
of London, which he had manifestly procured for the purpose of 
carrying on the regular business of a hone-stealer. My lords, 
diese are the difficulties that would constantly arise in the admi- 
nistration of a law which prescribed die particular species of pu- 
niriiment for a particular offence. While^ in the one case, yon 
would be acting with the greatest possible severity, you would in 
die other act with the greatest injustice. Much, my lords, must 
depend upon the nature of the case, the manner of proof, 
and albthe circumstances which appear on die trial. Now, my 
lords, it is said, diat it is die certainty, and not the severity of 
punishment that prevents crime. It may be so, but no man will 
say, upon the question of terror, thaft die direat of so severe a 
punishment has not a great effect, not only upon die offender 
himself, but upos the rest of mankind* There is no felon, I 
think, on whom the sentence of death is pronounced, that does 
not firmly believe at the* time, that the' punishment must sooner or 
later be inflicted. Therefore, I am rather of opinion that it is 
not from the circumstances of the severity of the law being put 
into execution to the fullest extent, so much as the imaginary 
terrors of it on the mind, that produces the abhorrence of crime. 
I am very well aware that there are circumstances belonging to 
the crime, whidi disarm the law of its heaviest penalty. The 
intervention of the Royal mercy generally rescues the unhappy 
wretdi from the severity of death ; and this, no doubt, removes 
much of the terror which would be otherwise excited by the 
moral certainty of the punishment. But,, my lords, it is upon 
these grounds that it occurs to my mind diat a general regulation 
like the law as it at present exiirts, is preferable to a measure of 
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particular le^sladon. In die one case, a wholesome diacretioo 
is given to the judge — there is a greater, prospect of a just mea- 
sure of punishment beii^ inflicted on the offender, as adapted to< 
the merits of his particular offence, while, on the other hand, you 
would prescribe a punishment, which has comparatively no terrors, 
to the deepest shades of this crime. But, my lords, wh^n we 
talk of the severity and the certainty of punishment, the objec- 
tions to the law, aer it at present exists, are removed by its actual 
operation. The objection to its severity can only he founded on 
the frequency of its execution, which is acknowledged to be ex- 
tremely rare. While the very punishment which the bill, now 
before your lordships, proposes to substitute instead of a capital 
one is filmost invariably inflicted. I will venture to say that tfiere 
is not one man in a hundred who escapes the severest punishment 
of this law, that is not almost to a moral certainty transported. 
The objection, therefore, on this head, loses considerably of its 
force. My lords, as the law at present exists, you have in efiect 
what is sought by this bill. If the principle is not the same in 
each, the practice is similar. It is needless, my lords, for us to 
differ about theories, if our practice is in unison. . My lords, we 
are told that it is to the severity of the law we must attribute the 
paucity of prosecutions and convictions — that the susceptible feel- 
ings of the injured deter them from punishing the guilty-^that the 
prosecutor, forsooth, keeps out of the court of justice from pity 
and mercy to the man who has plundered him of his property. 
My lords, I am disposed to think that no such feeling operates 
widi the generality of mankind. I fear, my lords, that anger and 
a desire to prosecute more often possess the prosecutor's. breast, 
than the amiable qualities of charity and philanthropy. It 
is not to these benevolent weaknesses we mi^st assign the unwil- 
lingness of prosecutors to punish. I believe the true cause of 
that tsu^iness to prosecute, proceeds from a principle of parsi-. 
raony. Sore already with the loss of their property, they are un- 
willing to risk the expense of a prosecution, which may in the 
end &il, from the difficulty of proving the crime. And, my 
lords, here I cannot but deplore that some efiScient l^;islative 
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neasnre has not been introduced, to remove this obstacle to Aie 
attaiiiiBeDt of public justice. It is lanioitable^ that from a pno- 
ciple of this kind men sbocdd compromise with dieir pablic duty, 
irom motives of private consideration. It wodd be a wise regu- 
lation if the expense of these prose^uti^Mis was borne by the pub- 
lic. With respect to the instance eked t^ the noble lord now 
befiore me (Lord Suffolk) it can scarcely be necessary for me to 
observe, that I am ccHivinoed no other motive^than that of hu- 
manity could have actuated the breast of the noble lord in for- 
bearing to prosecute his servant. But the noble lord had an 
alternative, if his love of justice was not sufficient to carry the 
severest penalties of the law into execution against the offender. 
As die noble lord did not approve of the punishment of death 
he had nothing to do but indict her for stealing in his dwell- 
ing-house to the value of thir1y<-nine shilliogs; which would 
comfrietely obviate the objectionable part of [the punisfameDt; 
and the benefit of public example Would have been obtained 
in her ccmviction. When my noble friend (Lord Lauderdale) 
speaks of the comparative value of money at this d^, with 
the value of money in the days of William III* I perfeedy agree 
in his observations. But he will allow me to state that this bill 
does not propose to remedy the objection. If this was a bill 
stating, that no, peraon shall be purashed with death for £(tealii^ 
privately in a shop to the value of five shillings of the money of 
^ William III. but instead thereef to make it t^ shillings of the vsdue 
of the money of his present Majesty, that would not be a veiy 
olpectioaable prop6sition. But this is i^ the object of the UU. 

My lords, it is upon these grounds that I cannot |^ve my oon- 
sent to diis measure ; and I mn thoroughly persuaded, after a due 
consideration of the opinion of the noUe and learoed judge, and 
jof the aigaments urged by odier noble l<tt^, thai this bill ought 
not to rec^ve font lordships' sufqpcHt (Hear! heitr !) 

LQri Lamiowne. My lords, no man is more awar^ than I 
am of Aie difficulty which I should hana^qpeaeaced aa answer- 
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ii^ the objections so forcibly stated by the noble and learoed 
lords, if these objections had been coi^ned to particular fircta 
within their lordships' peculiar observatioo; but, my lords, die 
reasoning has been more extensiTe : and upon the broad and ge- 
neral merits of this bill, their lordships hare in no degree convinced 
me diat the vote which I shall give on thb occasion, will be in 
opposition to reason and sound argument. My lords, we must 
recollect the distinct grounds upon which my noble friend near me 
proposed this bill to your lordships. The question, my lords, is» 
whether the unaccountable infBtuation which has for the last forty 
years kept the practice of our courts of justice at vaiiance with 
the laws of the laud, is any longer to prevafl^ in (^position to the 
good sense and experience of persons of all ranks, and of every 
profesnon^ whd have had any share in the consideration of that 
q^atem? Whether you will any longer permit t kw to remun 
vnjp^m your .statute book, which is>iDJurious to public jufl^, h%^ 
cause no si«i considers the punbhment prescribed at all propor* 
tioQed to die offence i and here I must take the liberty of ob« 
'aerving, tfiat the noble loi-d near me (Suffolk) is a most agt. 
iUustratioii of the impolicy of that law, — whedier you w91 »cott- 
tinnie a system which raiders impracticable in effect the law of 
the landf-^wfaether you will determine that dK hw of die land 
o^i^t to. remain without the practice, — ^rAether m AMt your 
loffdsh^xs 1^11 permit bws to exist in yonr criminal code which 
are so absurd, so injndidous, so inconsistent with the purposes 
and ends of jastice, that die judges of the land will not allow 
them to be csDsaited? that, my lords, is the proposition submitted 
fo^ your lordships' Consideration. I am anxious, di^vfore^ that 
yomr lordships diould luive a clear ittipression of the design of feny 
nofafe fiiend ; and that your lordships sbonld treat die subject as 
one of the greatest importantSb. lite assertion of the noble and 
leaiiisd k>]4, who just sat down, witfalr^wdto th» effect of repeid*- 
ing an act in die courseof the bst session, calb for particnhir ob* • 
senratioB. The ndble and teamed lord stat^ that die cx>iv»q|»ence 
of repealing that act has been to iacresee the cnnie ift intended to 
prevent beyond all e^xmplit, Now, my lords, kt««s ink how ho ; 
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came to ascertain this conclusion. Was it by the number of pro- 
secutions in the courts of justice i If it was, my lords, it is at 
once a decisive argument, not only in Aivour of the bill alluded to, 
but in fiivoin- of the measure now proposed. My lords, the great 
object sought by the promoters of that bill has been accomplished, 
and all which the promoters of the present bill ask of your 
lordships, is that your lordships will concur in a measure which 
promises similar good consequences. My lords, it is no proof 
that the crime is increased because the prosecutions are more fre- 
quent; on the contrary, it is a manifest proof that the obstacles 
which had be^i heretofore thrown in the way of prosecu- 
tions, by the severity of the punishment, are now removed, and 
. hundreds of offenders, who have hitherto escaped with impunity, 
now meet the reward of their crimes. My lords, I am persuaded 
that by passing this bill you will prevent the baneful effects which 
have invariably attended the law as it at present exists. It may 
appear to increase the crime, but in fact it only increases the 
number of prosecutions. The intention of the law is now de- 
flated 1^ the severity of the punishment, which deters the prose- 
cutoi^ from prosecuting, the witness from giving evidence, the 
jury from convicting, and the judge from executii^ the sentence. 
My lords, it is to remove those difficulties that the present bill is 
now brought forward : we wish to destroy that co-partnership 
which exists between the ju(%e, the jury, and the prosecutor. 
But it is said, by the noble and learned lord, that no such consi- 
deration as mercy or pity for the guil^ deters the prosecutor 
from coming into a court of justice. That, my kn^ds, may be in 
general true of the prosecutor. But, my lords, you generally 
find that where mercy is wanting in the prosecutor, it is amply 
made up by the other members of the community, — by the wit- 
ness, the jury, or by the judge! Still, my lords, I am not pre- 
pared to say that the prosecutor is oftener influenced by a vindic- 
. rive feeling, than a feeling of mercy towards the guilty. I am 
per^u^ed that the latter oftener prevails over the former, be- 
came with the prosecutor the process against the oflPender almost 
• always^ origiiaates ; and by die number of prosecutions we are 
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enabled to form a tolerably just conclusion^ on the subject. My 
lords, the noble and learned lord who began this debate stated, 
that he did not mean ,to impute any intention on the part of the 
promoters of this bill to introduce* a general system of alteration 
in the law of the land, and that he was willing to consider this 
bill'upon its own individual merits. My lords, my noble friend 
is highly indebted to the noble and learned lord for that candid 
avowal ; but t have oply to lament that the noble and learned 
lord's arguments, forcibly and" eloquently as they were pdt, were 
not precisely applicable to the particular merits of this bill. His 
comparisons were drawn from cases entirely distinct in their 
nature, and in no respect analogous to the crime to which this 
bill relates. All that the noble and learned lord stated upon the 
subject of I horse-stealing was perfectly correct, and the cases he' 
cited were cases in which conviction and punishment might have 
occurred, and which were undoubtedly entitled to the extreme seve- 
rity of the law. But the noble lord has not> nor has any other no- 
ble lord, in the. course of this debate, stated a single case of a per- 
son having suffered the penalty of death for stealing privately in a 
shop property loathe amount of five shillings^ which is the only 
subject to which this bill now relates. There is no case of con- 
viction before your lordshj^s, which can induce your lordships to 
believe that any case ever can occur where it might, by possibi^ 
lity, be necessary to put into practice the extreme sentence of 
this law. Therefore, I hope, my lords, that you will look to the 
merits of this bill itself, unconnected with any foreign considera- 
tion. At the same tin\e, however, that I protest against the 
principle of loading the present question with a long detail of 
precedents and cases analogous to some of its general principles, 
I am not insensible to its importance in the aetual practice of the 
law, and in the administration of justice, though I must still ad- 
here to my observation, that I think it is a principle which is not 
to be applied to all other laws.. My lords, we have heard much 
of the advantage of vesting in the hands of the judges a discretioa 
to administer the particular degree of punishmer|t,. in propor* 
tion to the merits of the particular casesr Highly, my lords, as I 
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respect and adnure the character of the enlightened meii who hold 
the distinguished situation of judges in this land, I can never 
accede to a principle so dangerous, so liable to be abused, and so 
fraught with temptation. Inconvenient as a law of exceptions 
might be/ it would be preferable to the exercise of a right, arbi- 
trary in its nature, and against the abuse of which it is impossible 
always to guard. My lords, this discretionary power, exercised 
by the judges, is no where recognised by the statutes. It is a 
power which the law never meant to give those who execute the 
functions of judges. It is an abuse which has crept by degrees 
into the practice of our courts of justice, — it is a power which 
most give birth to principles dangerous to, and subversive of the 
best interesta of the constitution. My lords, we cannot be too 
watchful of such a power in a country where it is the gloij of the 
people that their laws are written and defined, — that none but 
the legislature collectively can decree a rule by which their lives 
and liberties are to be governed. My lords, I can never accede 
to a proposition which violates the established maxims of the 
legisls^ture ; namely, that the law and the punishment must be 
consistent with each other. Upon this principle alone I rest my 
fnpport to the bill before your lordships, trusting your lordships 
will not consider it as a measure of general legislation, but as an 
attempt to render useful a most important law of the land. 
(Hear! hear!) 

Lord^ Ellenborough rose to speak in reply. My lords, I 
feel thai some apology is due to your lordships for again coming 
forward to engross more of your valuable time. Perhaps, my 
lords, the occasion of this second attempt to obtain your lord- 
ships' attention, is to be attributed to the turn this debate 
took in the first instance. The noble lord who introduced this 
•bill having applied to me to know whether or not I meant to say 
any thing in opposition to this measure, and having given him an 
answer in the affirmative, I thought it became me to state before- 
hand what the grounds were upon which I considered this as an 
, inaditiissible bill ; and certainly, my lords, I should not have risen 
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now to give your lordships aoy further trouble, but for some 
misapprebension of my sentiments., My lords, I think it ne- 
cessary to state, that I never did cast any imputation, directly 
or indirecdy, upon the motives of those who are the support- 
ers of this bill, when I intimated somediing like objection to 
what appeared to me to be a systematic plan for altering the cri- 
minal law of the land.^ What I meant, my lords, was this, — after 
having last year a bill on our table which has made a most dan- 
geroifs innovation on the crimmal law of the country, — ^having 
th^t followed up by another which. is making equally as mischiev^ 
ous a progress, — the same arguments applying to every law, and 
to every crime which has been applied to this, — I want to know, 
my lords, when we are to stop in this course of I^islation i My 
lords, if we suffer this bill to pass we shall not know where to 
stand, — we shall not know whether we are upon our heads or our 
feet If you repeal the act which inflicts the penalty of death for 
stealing to the value of five shillings in a shop, and suffer this bill 
to pass into a law, you will be caUed upon next year, I have little 
doubt, to repeal the law which prescribes the penalty of death 
for stealing five shiliii^s in a dwelling house, there being 
no person therein. A law, your lordships nyist know, upon the 
severity of which, and the application of it, stands the security of 
every poor cottager who goes out to his daily labours. He, my 
lords, can leave no one behind to watch his little dwelling, and 
preserve it from the attack of lawless plunderers, — confident in 
the protection of the laws of the land, he cheerfully pursues his 
daily labours, trusting that on his return home he shall find all 
hb property safe and unmolested. Repeal this law and see the 
contrast, — no man can trust himself for an hour out of doors with- 
out the most alarming apprehensions, that, on his retiim, every 
ves^e of his property will be swept off by the hardened robber. 
My lords, painful as the duty, anxious as the feelings of a judge 
are, unwilling as he is to inflict the tremendous penalties of the law, 
there are cases where mercy and humanity to the few, would be 
injustice and cruelty to the many. There are cases where the law 

Y ^ 
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must be applied in all its terrors. My lords, I think. this, above 
all others, is a law upon which so much of the security of man-, 
kind depends, in its'execution, that I should deem myself neglectful 
of my duty to the public if I failed to let it take its course. But, 
my lords, the difficulties to which we are subject ui the execution 
of our painful duty can be better conceived than described* Your 
lordships can ill imagpe the tortures of a judge's mind on the even- 
ing before he quits an assize town. Dreary is the pillow upon which 
he rests his head, when he reflects that on the morrow he is to pro- 
nounce the dooms of a heavy calendar of convicts. My lords, I 
conjure your lordship? to pause before you pass a bill which will 
have the effect of increasing the number of crimes, and add'mg to 
the enormous c&tsklogae of offences, which»now dii^ace the cri- 
minal records of the country. Much, my lords, are these ad^ 
vocates of mildness mistaken, in thinking that the fear of death 
does not operate upon the minds of the wicked, and deter them 
from the commission of crimes. My lords, depend upon it, it is 
that fear, and that alone, which keeps some men in obedience to 
the laws. ' Would you thefl*, my lords, take away the only security, 
the honest and industrious, the rich as well as the poor, have 
against the outrage^ of vice, and the licentiousness of dishonesty. 
My lords, the punishment of transportation has no terrors for 
such men as these. Believe me, transportation to Botany Bay, 
is, nine times in ten, looked upon as no more than a summer's 
excursion, in an easy migration, to a happier and a better cli- 
mate. Then, my lords, I implore you as guardians of the 
public welfare, not to listen to arguments, and still less to 
act upon principles, which promise no practical good to the 
country. There is a dangerous spirit of innovation abroad upon 
this subject, but against which I ever have, and always shall be a 
steady opposer. I seek no praise, I want no popular applause, 
all I wish is, that the world may esteem me as a man who will 
not sacrifice one iota of his duty for the sake of public opinion. 
My lords, I shall never shrink from the fulfilment of the most 
arduous task from fear of popular prejudice. I think those legis- 
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lative experiments, qnless curbed within proper bounds, may be 
productive of the most serious consequences ; and therefore, 'my 
lords, it becon^es my duty, in the responsible situation in which 
I am placed, to make a stand in favour of the established laws joi 
the land. A great deal has been said of .thp severity of the laws, 
^nd of the necessity of curbing the discretionary power of the 
judges. Enough has been already said by my noble and learned 
friend (the Lord Chancellor) upon the latter subject, not to re- 
quire that I should take up any more of your lordships' time on 
fha;t point I and the. former question embraces such a large field 
of discussion, and would involve so much conflict of opinion, 
that I think it will be most prudent, on this occasion, to avoid 
its agitation. A noble lord (Lauderdale) has suggested an objec- 
tion to the law as it now stands, on account of the great difference 
in the comparative value of money at the period of its enactment 
and the present time. My noble and learned friend, struck with 
the force of the objection, expressed hb own wish to concede 
that point, and a disposition to increase the amount of the sum 
which should constitute the capital part of die offence ; at least 
he admitted that ^the proposition was not objectionable. My 
lords, the propriety of such an alteration as this had not escaped 
my notice. I suggested the idea to those most emuient for their 
knowledge upon these subjects, and I desired their opinion as to 
the prudence of such an amendment. But they told me this, and 
I believe they told me very truly, that this offence was most fre- 
quently, and more conveniently committed .by purloining articles 
of small value (property of a bulky nature being less portable) ; and 
indeed my lord^, from my own constant experience, I know that 
for one culprit who'^will take an article of larger value, there are a 
hundred who .content themselves with carrying off articles of siich 
value only as they suppose will save them from the capital part of 
the law. It was therefore, my lords, recommended to ihe to 
leave the law as it stood, because, by advancing the value of five 
shillings to a h^her amount, the difficulty of escape would be so 
obvious, that the law could never reach a class of culprits who 
^.e more obnoxious to society than perhaps apy other degcriptioQ 
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of offenders panidiable by the crimiiial law. Now^ my lords, it is 
said that the ^nds of justice will be defeated by the severity of the 
law acting upon the humanity of the prosecutor. For my own 
party I don't think prosecutors are in general very tender of the 
prisoner's welfare. On the contrary, I have found them, in the 
course of my own exoerience, generally very iuixious to obtain a 
conviction of the unfortunate wretch on his trial ; and I may 
with equal safety say, that I have very seldom found any unwiU 
lingness on the part of witnesses to give evidence. Indeed I have 
had occasion much oftenef to rebuke them for their dver zeal io 
the cause of justice, than- to admonish them to give their testis 
mdny. It is here then, my lords', that the province of die jud^e 
IS. more peculiarly called for. In addressing the jury he directs 
them to satisfy themselves that the proof of the crime alledged 
against the prisoner is made out by the evidence. He puts them 
on their guard agunst the vindictive spirit of the prosecutor, and 
directs them, above all things, ^to attend to the conduct of the 
witnesses. Next he calls their attention to the value of the pro- 
perty specified in the' indictment, — he puts all the favourable cir^- 
cumstances on the prisoner's behalf in the stroijg^st point of view ; 
and lastly, he conjures them to give their verdict according to Ae 
evidence, and strictly in conformity to their duty, without favour 
of partiality.^ He reminds them that it remains in the power of 
those who administer the laws to mitigate the sevierity of punish-- 
ment, or recommend the offender to the royal mercy. My 
lords, when these formalities are gone through, when the judge is 
satisfied that the. guilty are convicted according to the strict rules 
of evidence ; and that he has had the benefit of every advantage 
prescribed by' the law, he takes the opinion of his brother judges, 
and with their consent only, is the sentence of death finally rati* 
fied. It then becomes his duty to represent the case of the un- 
fortunate convict to royal consideration ; ^ the interposition of 
v^hich never fails, when the peculiar circumstances of the eas^ 
require its mercy. My lords, the administration of justice, under 
restrictions and regulations like these, can never fail of answerii^ 
the great ends of all human laws. It is impossible that any tni^ 
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chievous consequences can arise to society^ where the functions 
of the judge are executed in conformity to the law^ subject how- 
ever to a. wholesome and rational discretion. The nature of hu- 
man crimes, their shades and characters, the different conduct of 
the persons committing the same offence, their good moral cha* 
racter previous to the committal of the crime, and a thousand 
other circumstances which appear in the course of investigation^ 
are considerations for which no legislative enactments can provide a 
mode of treatment. My lords, without this discretionary power 
I ^m persuaded much iiyjury would be done to public justic<e ; but 
possessed of this power, it is always in the power of the judge to 
administer a punishment proportioned to the pffence. Occasions 
may frequently occur where even a much milder punishment may 
be judiciously inflicted, with benefit to public justice, without an 
example pernicious to society ; and, on the other hand, cases may 
occur where the severity of the law to its utmost extent may be 
inflicted without violence to mercy, or overstraining the purposes 
of justice. My lords, for these reasons, I think that the law as it 
now exists, administered as it is by eqmmon consent, withimpar« 
tiality, and a strict regard to the welfare of society, cannot be 
altered without materially shaking the established principles of 
criminal juri^rudence in this country, and laying the foundation of 
future innovations, prejudicial to the best interests of society, and 
inconsistent with the ends of public justice. (Hear! hear J 
hear !) 

< 

Lord Holland shprtly explained. 
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A division tfien took place, when the numbers stood thus : 
Contents 31 

Non contents 11 

I 

Majority 20 in favour of Lord Elienbo- 

roup's motion. 
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RETURN OF COMMITMENTS, &c. 

Times, May 5, , 
Sir Samuel Romilly, pursuant to the notice which be hsid 
given, rose to move for a return of the number of persons who had 
]been committed within a certain period to pn^n, within England 
^nd Wales. His wish W£i^ to procure 9]1 the information that could 
be obtained upon thi^ subject in a more distinct, and conse- 
quently useful shape, than could be derived fron? the returns upon 
die table of the house. In consequence of ^ motion wjiicb he 
bad made last session upon this subject, he had reason to think 
that returns had b^n made ^o the office of the secretary of state, . 
coutainiing much informatiou, but not all t)iat it was desirably 
should be in the possession of the public. Jn the return on the 
table from the secr^stary of stage's office, they had only a return of 
the number bf cog^^utments, of those wjbo were acquitted, or 
discharged on bills pot found, or discharjged by proclamation. 
Sut the return did not contain t)iat part of the information which 
would be most particularly desirable; a return pf th(^ offences 
for which the several prisoners were committed, or convicted, and 
of which they had ji^een acquitted, and then discharged. It would 
)>e important for the .hous<^ to be in possession of such informa- 
tion, in order to know how many were committed for murder, 
forgery, and other crimes, with respect to which no alteration of 
the law was in contemplation ; and also how many for larcenies, 
&c. and the circumstances of aggravation, |^ would be observed, 
from the return on the table, that by much the largest class con- 
sisted of rtiose coni^itted for larcenies, being altogether 9A2S 
names. With respect to these, Jie thought it would be necessary 
to know how many had been cppimitted for privately stealing from 
the person, in houses, or in shops, as well as what number were 
tried, what number acquitted, and what nuinber'discharged.* In- 
formation of this description would be most satisfactory, before 
any alteration should be ma4e in the law, because every such al- 
teration being an experiment, it .must be desirable to ascertain; 
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as nearly as possible, the grounds upon which the experiment 
rests. The information he alluded to would aflford the best an<» 
swer to arguments founded on presumptions which had been used 
on a late occasion. The motion he proposed to make was, 
*' That an humble address be presented to his majesty, that he 
" would be graciously pleased to direct that there fee )aid before^ 
*^ the house a' return of the number of persons, male and female^ 
*^ who have been committed for trial at the different assizes, of 
*/ great sessions, from the year 1805 to Ae year JSOQ, inclusive; 
** distinguishing the charges upon wliich each was committed, 
*^ the crimes for which. indicted, convicted, or acquitted, and also 
<*' disttnguisbing under the head of each crime the num'ber of 
^* those committed, convicted, acquitted, disoharged'upoirno bills 
** being found, and discharged by proclamation ; together with, 
ff under ^ach head of offence, the number of those who were exe^ 
<* cuted," 

It was unnecessary for him to state the advantage that would ' « 
be derived from, such a return. He was aware of the difficulty of 
procuring a return such as he called for, and that, when he made 
a similar motion last year, the secretary of state informed him 
that no such return existed in his office. He was indebted to the 

. politeness and attention pf the secretary of state, for his having 
undertaken to call upon the clerks of assize for all the information 
upon the subject that th^y could supply; and some had been 
thus obtained^ though not all that was necessary. They had the 
return of the commitments and the indictments, and he had no 
doubt that a return might be obtained from the clerks, of assize, 
yvho were six in number in England, and four in Wales, of the 
convictions and of the offences, whether laid in the indictment or 
otherwise. But his object was not alone to obtain this informa- 
tion because it was valuable, but with a view to a measure, tbe 
fat6 of which on a former night he deplored. If he thought the 
sense of the house was decidedly against that measure, he should 
not bring it forward again. But when he considered that it had 

, been lost only by a majority of two^ and that of'those wjio voted 
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Ugainst it| two at least seemed to be doubtful 9B to the biU^ and 
vo^ against it (Hily as connected widi some odier measures of 
which they did not approve ; he should have no hesitation to sub- 
mit it to the decision of the same house, that had disposed of it 
on its own merits ; because, where there was doubt, the leaning 
should be to life« For his dwi^ part, so he as related to that bill^ 
he felt himself in the situation of a criminal, not convicted of the 
tarime with which he stood charged, but for some other act done or 
intended. If the forms of the house would allow it, he should bri^g 
forward die same bill this session ; at all events, it was his intention 
to do so early in the next session. O9 a question of that de> 
scription, totally unconnected with party, he had to lament, that 
any gentleman should have thought k necessaiy to canvas for 
votes against it,* and yet it was obvious^ that all the gentlemen in 
office then in the hou^e had voted against it.** Of this he did not 


* Satjoined jsa list of the voters. It is inserted because it may elucidate 
this seotence in the speech of Sir S. RomiUy, and without the slightest wish to 
insinuate that the friends and opponeatsof this bill were not influenced by motives 
of equal purity. 

Timei, May 4, 1810. 
Right hon. C. Arbuthnot, secretary of the treasury ;— Sir R. BickertOD,.bart. 
lord of the admiralty ; — ^James BuUer, ditto ; — hon. C. A. Cooper, clerk of the 
ordnance ;~ J. W. Croker, secretary, to the admiralty ;>~hon. W. Elliott, lord 
of the treasury ;*^ames Farqohar; — right hon. J. Foster, chanceUor of the 
Irish exchequer ;—>W. Frankhmd;— W. Fitshugh ;•— Sir V. Oibbs, attom^-ge- 
neral ; — D. Giddy ;— Henry Goulbum, under secretary of state j — H. Herbert ; 
— George Johnstone ; — Hugh Leycester ;— J. H. Loft;— right hon. C, Long, 
joint paymaster of the forces ; — S. R. Lushington, chairman of the committee of 

ways and means;— Sir Macdonald; — G. A. Macnaugfaton ;-— Viscount 

Palmerstone, lord of the admiralty ;— right hon. S. Perceval, first lord of the 
treiisury, chancellor of the exchequer, chancellor of the dudiy of Lancaster, 
&c. &c. &c.—Sir W. Plomer, solicitor^general;-— hon.W. W. Pole, chief secre- 
tary in Ireland;— right hon. R. Ryder, secretary of state;— -C M. Suttoo, 
judge-advocate ; — Shr T. Hiompson, comptroller of the navy ;-— Lord John 
flThynne, vice-chamberlain to his majesty ;— right hen. T. Wallis, member of the 
board V>fcontrool;—R. Ward, lord of the admiralty ;—W..Wemy8s;—R. Whar. 
toD| secretary to the treasury ;— right hon. W. Windham. 
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complain, though he must complain of the thin attendance in the 
house on that occasion. It was impossible that gentlemeu could 
be indifFerent on a question which was to decide whether the 
lives of eight hundred fellow creatures should be left liable to be 
sacrificed. He had heard that many gentlemen friendly to the 
measure would have attended if they had known that the bill was 
to come on. He had given notice of the day on which it was to 
be brought on, in rather a full attendance, and he did think it 
rather strange that ^e Highgate archway, or the Holloway water , 
bills, should obtain a fuller attendance than this important mea- 
sure. He took that opportunity of giving notice, that if the busi- 
ness fixed for Monday should go off, he ^ould bring .on the third 
reading of the remaining bill, and if not, at all events on this day 
se'nnight. He also gave notice that he should bring in the former 
bill early in the next session of parliament. He could not con- 
ceive, as had been stated, that the keeping of this subject open 
could have any influence upon those contiected with the adminis- 
tration of justice. He should therefore move, &c.— On the mo- 
tion being put, 

m 

Mr. Secretary Ryder did not mean to object to the motion of 
his honourable and learned friend, however he might differ as to 
the measure. He i^reed that the information was imporUmt to 
be obtained^ and he rose only to guard against any misconstruc- 
tion of his views, if, aftei- all the pakis he could exert, lie should 
fail in obtaiiaing the desired ihfot-ination. If he was not mistaken. 


The minority who voted ia favour of it were : — 

Hon.J.Abercrombyy Scrope Bernard, Thomas Babington, Henry Brougham 
light hon. George Canning, Thoma* Creevey, H. C. Comber Vis. Folkestone, 
right hon. Sir W. Grant, Pascoe Grenfell, hon. C H. Hutchinson, hon. W^ 

Lanibe, J. Leach, Sir W^ Lemon, John Lemon, Macdouald, J.Marryat, 

hon. W. R. Maule, Sir R. Milbanke, bart. Peter Moore, — Morris, Charles 
O'Hara, Henry Pamell, Sir A. Pigott, Sir S. Romilly, R. Sharpe, W. Smith, 
J. Stephen, W. Taylor, M. A. Taylor, H. Thornton, John Wharton, and W. 
Wilberforce. 
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this was the same with the motion made by the learned gentle^ 
man last session, to which there was a return on the table. The 
hci was, that the information obtained had not been, and could hot 
be procured by'compulsion from the officers, but by an application 
to them, which they might comply with or not, as they pl^eased. 
Many had, no doubt, complied. For himself, he should only 
tay, that he would do all in his power, but he would give no 
pledge that all the information desired would be obtained. He 
should not then enter into the question which Imd been disposed 
0{ ike other night. 

Sir 1\ Turton, in vindication of the house, stated, that the bil) 
iiad been brought in on a day when the county sessions were held 
throughout England ; a circumstance which was sufljcient to ac- 
count for 'the thin attendance on that 4ay. 

1 

The Chancellor of the Exchequer, in answer to the observation 
of his honourable and learned friend, that .votes had been can* 
vassed for i^ainst the bill, observed, that if it had been treated ^s 
ft party question, a much fuller attendance mtist have been ob* 
tained on either side of the hou^e* 

Sir Samuel Rtmilly stated, that the return qn the table waa 
one which had been many years -before the house, ^nd had no^ 
been obtained, in consequence of bb motion last session, from the 
clerks of assize. He had np doubt that much valuable informa^ 
tion upon this subject would be fotmd in the secretary of staters 
offices. 

The motion was then put apd agree^d to, and also a mo.tion for 
a like return of commitments for trial at the quarter sessions, witl^ 
similar distinctions. 

The addresses were ordered to be presented to his majesty by 
s|ich members as were of the privy council. ^ 
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t Sir Samuel Romilly then gave notice that he should on Mon- 
day next, make a motion on the subject of the transportation of 
convicts to New South Wales. 

Times, May 10, 1810. 
Sir Samuel Romilly stated, that the subject to which he had 
now to direct their attention, was of no less importance than what 
he had ahready submitted to dieir judgment. In considering pu- 
nishments as they operated to the prevention of crimes, he thought 
jthey might be divided into three classes. The principle of the 
first was, that the punishment of di6 individual should opefate on 
society in the way of terror. The second was to put it out of the 
power of the person offending to commit crimes in future^ either 
for a certaifi time specified in the sentence^ or for ever. The 
principle of the third was, the reformation of the offending party. 
This third mode he feared had been very niuch neglected of late > 
years. He was however ready to allow that there M^ere many 
Very honourable exceptions in the conduct of the different coun* 
ties which had established penitentiaries. A favourite system had, 
as he thought,' most unhappily been adopted* in the transportation 
of convicts to New South AVales. Before the restoration of 
« Charles the Second, the principle had not been adopted, nor was 
the transportation of convicts known ; but after that time, persons 
found guilty of offences entitled to the bepefit of clergy, and sen- 
tenced to be imprisoned, were transported to our settlements in 
.North America. They were not, however, sent away as perper 
tual slaves, but bound by indentures for seven years, and for the 
last three years they received wages, in order that a fund might 
be provided to give them a fair chance of future success in life. 
By the act qt the ^th of George the first, grand and petty larceny 
were made liable to thp punishment of transportation, if the judges 
thought proper. Thus the law continued till the revolution in 
America rendered it impossible to send over any more convicts to 
that country. As the persons so transported were bound in this 
manner, those that were rich could easily make such an agreement 

• * 

that to them the punishment should be only exile, whereas to 
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the poor, labour vna superadded to exile. In the beginiiiiigof the 
Americao war, the ^stem of imprisonii^ convicts on board tlie 
bulks was first introduced ; and an act was also passed allowing 
the judges to transport convicts who were liable to transportation 
to any part of the worfa). A mode was then devised for restoring 
persons convicted of crimes to the habits of industry and virtue. 
This plan was first set on foot by the celebrated Mr. Howard^ 
Lord Auckland^ and Mr* Justice Blackstone. Judge Blackstone, 
m his Commentaries, had descanted warmly on the advantages 
which were then expected from the penitentiary houses which it 
was proposed to establish. For thirty-six years a law for this 
purpose had remained a dead letter on the statute book, although 
it was a monument of eternal praise to those who had framed it. 
While the law so lay dormant, a project was unhappily proposed 
to government, of sending the convicts to New South Wales to 
establish a colony there. It was perhaps the boldest and most 
unpromising project which was ever held out to any admimstra^ 
tion, to establish a new colony which should consist entirely of the 
outcasts of society, and the refuse of mankind. The persons sent 
there were not even left to their natural profligacy, but had a sort 
of education in the hulks, which rendered them infinitely more 
vicious than ever they had been before. In the month of Febru- 
ary, 17879 the first embarkation was .made for this new colony, 
consisting of £64 convicts. He was justified, fix)m the report pf a 
committee of that house, in believing, that the original profli^cy 
of these men had been much increased by their long imprison- 
ment on board the hulks. Instead of selecting for the first em- 
barkation persons who knew any thing about countiy business, 
they chose only those who had been convicted in London and 
Middlesex, and who must, as inhabitants of a large city, be con- 
ceived most unfit persons for a new colony. Out of the 264, 
^33 who had been sentenced to imprisonment for only seven 
years, had lain above four years in prison, and consequently had 
only three years of their sentence remaining. This was a most 
flagrant . injustice on the persons sent. Dnrii^ the muiy years 
nnce this colony had beenestablidbied, d)e case was very frequent ei 
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sending over persons y^ho had been on board the hulks for above 
six yearSy and whose sentence would hate expired in nine or ten 
months. When they were ^t to Botany Bay> however, there 
was no chance of their returning in the time that by law they 
were entitled to their liberty. In fact, -there was no provision 
made for their ever returning, and this was a most peculiar hard"*- 
ship and injustice to the female convicts. The only mode in 
which the male convicts were able, after the expiration of their 
sentence, to return home, was by working their passage, las they 
had not money to pay for it. What, then, was to become of the 
females to whom this resource was not left i Several of them had 
been transported at a very early age, and the hardship and injus- 
tice which they sustained was a subject deserving the serious con^ 
sideration of that house. As to those men who returned fronl 
transportation, they were generally far more desperate and de* 
praved than Nsvhen they were first sent there. The education was 
in many instances derision ; for when young boys were sent on 
board the hulks, they acquired in a short time a matured virility 
in vice, which they would not have learned so soon in any odier 
school. This was, in fact, a subject to whicli the attention of the 
house had not been seriously called, from the first establishment 
of the system. Those who escaped from the settlement wandered 
among the islands of the South Seas, where they were the apos- 
tles of mischief. Their character perhaps fitted them for chiefs 
among savages ; they taught them navigation and usefiil arts, and 
many of the missionaries found their labours ineffectual from those 
persons having preceded them. The expence also of this esta« 
blishment was most enormous, and infinitely greater than that of 
erecting penitentiary houses. As to the difficulty of making the 
prison of Newgate a place for the reform of criminals, the book 
of Sir Richard Phillips (to whom he thought very great credit 
was due for his attention to this part of his duty as sheriff), shewed 
• that it was not possible. After paying some high compliments to 
the memory of Mr. Howard, he said that he was not, however, 
an advocate for solitary imprisonment, unless combined with use- 
ful labour. To immure a man within the walls of a solitary cell. 
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who was used to company and of social habits^ was often a pu- 
nishmeat worse thau death, unless some suitable employment was 
provided for him. He concluded by moving an Address to his 
Majesty, praying him to direct the Act of the I9th of his reign, ^ 
relating to Penitentiary Houses, to be carried into execution. 

- Mr. Secretary Ryder agreed in many of the general observa- 
tions made by his honourable and learned friend. He thought 
that it would be better to put off the investigation fpr the present, 
and he should take every pains to inform himself fully on the sub* 
ject before it should be again discussed. As to imprisonment on 
board the hulks, that was now very different from what it bad 
been at the time the committee presented its report. By the 
exertions of a most able magistrate, Mr. Graham, a mode of 
imprisonment, which was originally ,most unwise, Iiad become 
salutary. The convicts were laborious and diligent, and proba- 
bly did obtain habits of industry during their imprisonment, which 
would be useful to them when the term of their imprisonment 
was expilred. No establishment could be more economic^, for 
he really believed that, from the value of theif works, the esta- 
blishment supported itself. They were in general reputed to be 
such good workmen, that the Lords of the Admiralty had ap- 
plied to him for the direction of one of their hulks, as they did 
pot think they could find better labourers any where else. Hct 
hoped the hon. gentleman would not ^ame a very early, day, as he 
would wish to take time to inform himself perfectly on the sub- 
ject of die' establishment at N^w South Wal^s* 

Colonel Frankland contiplimented Sir S. Romilly for the great 
attention he had p^id to these subjects, and the many important 
observations he had suggested to the consideration of the house. 
Agreeing as he did with him in most of the principles he laid 
down, he wished, however, to allude to the materials that now 
existed in this country. He thought ^that names should go but 
for little ; and that a place might be built and called a peniten- 
tiary, which would not answer the purposes of ;one ; and, on the 
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other baiid^ ft fkmHiiig priidtty cittl^d a hiAk, c^iglit reSty b6 eaHM 
a penitentiary. Hef prahed fh^ fegblarity afid itidttstfy of itiaiiy 
of the convicts whom he had happened to see, and could by no 
means Asappirdrve of ati /BStiibliighiheht i^Mth brought cdnvicts to 
that aort of regularity and ifldustiy. He did not know but tHift 
the establishment of New South Vfi&hs might also act as a p^- 
tentiary. If a young lad was sent there for ^cking pocket^^ He 
might be reformed of that crime, by living in a country where ^ 
there were no pockets to pick. (A laugh.) There \vas an abso^- 
lute impossibility of committing in Botany Bay many of those 
crimes which were s6verely j)ilAidhed in this country. Notwith- 
standing the' impressions which w6re at present oh his mind, fee 
feff hhnself very mnch obliged to the hon. and learned gentlema]& 
(9ir S. Romiffy) for calling this subject seriously to the attentloa 
of the bouse. 

Mt. WilbetfofU admitted £hat, undef (be cafe of Mr. (jra- 
ham, l!h6 hulks were brought to uncommon order and usefulness^ 
But still the penitentiary systei:ti was superior to any other that 
had been devised. The single cause vvhich had left that adiiiii^- 
able system still a de^ letter, was the difficulty of finding meii 
who- would fct their gi*6mid for the builcfings. As to the settle- 
ments ta N6w Sbuth Wafes/ (he whole had been conducted wi& 
an litter neglect of the natural provisions which were most im- 
p<5rtaiit fbr a cbfony. Morals, the great c6m6nt 6f s6ciety, wer6 
thrown littdl^foot; the govemmeiit was corrupt, the subjects 
licentious. For twenty years there was no church in the capital 
city. But last year a governor was appointed by lord Castlereagh, 
from wht>se character the best riesults might be expected. iThe 
^nitieHtiaty system was the work of iotat of Ae Wisest aiid best 
dH men ; of JPudgte Bl^ackstohe, Sf r. Howai'd^ and otheif disfiii- 
guiihed f^ersotl^ ; tAA it afforded the fairest hop6 of I'eformatioii 
aitUMg the Ibwer ranks of tfte people. As for tlie jail' of New- 
gate, it was a disgrace to the city of LotkdOn. He (Mr. Wilfeer- 
force) was only anxious that some gentleman, with better opporr 
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tuoities than himself^ ghould take up the subject, ai^d he would 
give all his support to the inquiry into its abuses. 

Mr. Windham thought, that as the Botany Bay. colony was 
thriving, and had cost a good deal of money, it need not be 
thrown away. He did not like the fanatical religion and peculiar 
habits learned in penitentiaries. 

Sir W. Milner approved of the penitentiary system. 

Mr. W. Pole would mention on the subject some of those cir- 
cumstances which had struck him on a similar inquiry in Ireland. 
For want of transports, the convicts were frequently kept in pri* 
son for five or six years. It had been declared by the Judges, 
that those years formed no part of the time of their exile. This 
inducted the benevolent mind of the Lord- lieutenanttb examine 
into so crying an iiijustice. An old law was found, which allow- 
ed the exile to be transmuted for an equal period in confinement 
There were discovered 60 females, in cells of 12 feet square, 10 
in each cell. These women were put into penitentiaries : diey 
became industrious, as they felt the enjoyment of light, and air, 
,and food ; as they felt the pleasure of honest industry, they grew 
diligent and honest ; work could scarcely be supplied to them 
sufficient for their new activity, and at the return of every week 
there was an additional evidence of the signal power which en- 
couragement and care had in reforming the most abandoned, and 
cheering the most unhappy. 

Sir Samuel Romilly, after a few observatbns on what had 
occurred in the debate, stated that, as his purpose seemed to 
meet with the approbation of. the house, and, as opportunities to 
make inquiries upon the subject might be beneficial, he would, 
with the permission of the house^ withdraw his present motion, 
and make it at a future day. 
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HOUSES. 

Sir Samuel Romilly, in rising to make his prop^ised inotion, 
touching the Acts of the igth and the 34th of the King, relative 
to the erection of Penitentiary Houses, said, he should not go 
over the grounds at any great length, upon whiqh he thought, ihis 
measure ought to be adopted, and which he had fully stated not 
long ago, when he had made the motion which he was now about 
to submit again to the house. I will just state, said he, that , * 
the object of this motion is to carry into execution a plan for 
rendering the administration of the laws more effectual, and 
which held out a better prospect of reforming crimin^s, and of 
attaining all the other objects of all penal laws, than any that 
has hitherto been found practicable. It is a plan which wa,s 
formed by some of the wisest men in this country, and who .had 
devoted much of their valuable time to this important subject — 
by Mr. Justice Blackstone, Mr. Howard, and Mr. Eden, now 
Lord Auckland. ' The great ojbjects which they proposed to them- 
selves were, to reform' the criminals, to seclude them from their 
former associate*, to separate those of whom hopes might b^ 
entertamed from those who were desperate, to teach them useful 
trades, to accustom them to habits of industry, to give them re- 
ligious instruction, and to provide them widia recomuiendj^tiqll , 
to the world, and the means of obtaining an honest livelihood 
after the expiration of the term of their punishment. In the 
opinion of Mr. Justice Blackstone, it was a system which united 
in itself so many advaciages, and held, out sojaattering a prospect 
of success^ that he did not Jiesitate to declare, that, " if properly 
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*' executed, there was reason to hope (hat such a feformafion 
*^ might be effected in the lower classes of mankind, and such a 
'' gradual scale of puoiskment he affixod ta all gradations of 
" guilt, as might in time supersede the necessity of capital pu- 
^* nishments, exciepC for veiy atrodous crimes,"* That plan, 
however, has remained on the statute book for upwards of SO 
years, without any effectual step having been takai to carry it 
into execution. * In the ipea^ tipQie the w^nt ol it h^ beem 3<iv^i:ely 
felt, and alt have confessed that the inconvenience and inefBcacy 
of other punishments have rendered %yX too sensible the impoli- 
tic and injurious tendency of the present sy^tenou There ar^, in- 
deed, but three species of p^aishment ^hich by the law of this 
country can be inflicted for cringes above the description of mis- 
demeanors^ and which are y^t not pumshable Vfbb deatU — ^that 
of imprisonment in ^oU or houses of correction; impnsonment 
on board the hulks ; or transporta^tioi;i. Witji respect to imj^rir 
sonment, it has been fojund, tfiat in general persons whQ have 
been confined in common gaols return to society mucji. worse 
than when Aey Were first wididrawQ from it; that men who 
were imprisoned for their first offence, became in a short sjp^ce 
of time hardened and desperate, and. qualified to commit the 
most dangerous crimes ; that they are n^atured in villany,^ with a 
degree of rapidity which would be thought hardly possible in so 
short a ])eriod. To remedy (his evil,^ expedients have been de- 
vised, but none have been executed. The prisons of this^Qounr 
tiy yet remain a reproach to it. No one step hasf been tpken tp 
adoj>t a plan, by which the different classes and species of of- 
fenderi might be separated from each other. OflE^ders of the 
very worst description are indiscriminately mingled vritb those 
whose first, offence (and that, perhaps, a very slight one]^ had 
brought them into a situation, . from which with a. litde care they 
might be reclaimed. Persons who have been comniitted on. smst 
picion of an offence, whose guilt or inqocence 19 yet miitter of 
uncertainly, are compelled tp associate with those whpse crimes 
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llftve be^n aAc^ta»$ed^ atid the danger aiid conti^ioH dlF IvhdSe* 
^ctety abd maQtier$ ;^ enatnple s^pAsm be doHbtfUK Such \i 
the g^tieral sttite itf |h0 prisons of this cdnntry, with a ^Mjr few 
eitef)tidtii highly bpno^r^l^ to the toMtitied ip D^hibh they tiit 
to )be found. The tiio6t remaf-kable 4»f these exeepti(»ii9 aH5 ttis 
t^isons of 6loti€est0.r$hire, tiijider the eare of Sir 6e9i^ JPitil^ 
aM die house of dOrr^etidti at SouthWeU) in 2Cotthlgl^indiifi(^ 
Amougst the prisons pre-efl!ii\etit for the badttess of their JiOli^ 
Aid Aeir regtilatiOps, I am solty to be obliged to metitiou Ih^ 
^i the metropolis. Th^ prison of Newgate partieulttriyjgeeiiii^ to 
combfaie every defeet of which a place of tiOtifliiettieiit is e^^ifble ; 
affid «t &e sftihe tkiie that we have ereeted a OAtiOnttl ttOMittfedt 
to Mr. Howard^ as a reward for his exertloiis to reforlit Otir pft^ 
aens^ the ^ of {^dbdoft leave^ close to did tflaMe we hav/9f ndsod^ . 
thij giiOl; as ^ moAttment of oaar dt^gritce and oiitf iiihiinjaittt)^^ 
mA in Wfaieb not One of the regulations whfeh ]3oward ret^tiir 
flfiefiided has been observed. 

• ; 

Ii&pritofiatefit Ofi bo^^d the hulks is dtfU in6re peroS^ioMy ad^ 
^odnefive of s^l greMer eVihr^ even tfaaif iinprisohtiiehf kt otii* 
tfymanoa gaob. It seei6^ not to be fte du^ of atiy rc^spoiisibte 
person to determine what dOBcription of Offi^e^ liball be sent 
on'boar^ these vessels. Convicts from remote parts of the coun- 
try, and ftiOM wBte^ have Ic^ hifit^Sfed fbe sb-eecs Of LMdon ; ' 
boys for (heir first ofenf^es, irtid loAg praceti^ robbers aM ade^& 
kk every sp^ies of crime ^ tfafose who are not itftCAftded fO be r^- 
ifioved to ai^ other pfaee ef pniftishiiMsnt, iMfd such iA ar^ #a)tiiig 
Otiy for toof^ftunity to traMispor( tbe^to Be«^ B^, ^e lil 
^OirfOMdeA together, vtA^ 16 the intervals of th^r severe Mtottrs> 
efi60«ra|ge aiif kise^t^i each otBfer int cTniles, aAd fti fl^ iMfOM 
^iStbm vk^. Mr. Howard tes SCMed as the r<»fuK of nrnelt 
o fc se rviii o* aod inquiry, that of fte Oersonl eoiffined btt boaret 
^ bulb, th6#e wbo csttte from if^ efW^ry gener^ died, in^ 
eons^fpience' Of tueir cOkmueftji^tit,* aotf of Ae horror tti&j iSi itt 
the ^aittpfe» aintf die se<ine# e^biftifeif to th<»qr^ aiitf tlbrt those 
wmr Caoiu ironr greai iuauui^c- lui uig luwuf genefHiiy mccwiie m a 
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short time the most daring and dai^erous of offenders. When 
this subject was last before the house^ the secretary of state told 
U8f that lately a great reform had been effected on board the 
hulks, and that they were no longer liable to the objections for- 
merly made to them ; and this happy chaise he ascribed to the 
gentleman under whose superintendence they are placed. I am 
.iprry to say, that that representation does not agree with the ac- 
counts which I have received. I have no doubt that the reports 
^which have been made to that gentleman by the persons he em^ 
ploys are perfectly conformable to the statements which he has 
made to the secretaiyof state; but has that gentleman, though 
J understand that he inspects the hulks himself, been at Porta- 
jnouth more than once within the last year i and if he has, -is it 
or is it not true, that s^lthough the most vicious and depraved 
habits and; examples prevail (here, there, are at this moment no 
Jess than 14 or 15 boys to be found amongst the prisoners ? The 
truth is, that no care^ no attention will ever be able to correct 
the .defects of this species of punishment. The mischief, as is 
truly stated by the committee of which you were the chairman, 
m their report of 1797> is not so much in the mode of conduct* 
ing the establishment, as in the establbhment' itself. The vices 
of it are inseparable from the system. 

With respept to the punishment of transportation to New 

■ 

3outh Wales, I have so lately troubled the house, and at so 
much length upon it, that I should be inexcusable in trespassing 
long upon their patience now. In, whatever light we consider it, 
as calculated to prevent crimes, whether by the terror which the 
example should inspire, or by the reformation of the individual 
punished, we shall find it extremely inefficacious. As an ex^r 
ample, the , effect of the punishment is renioved to a distance 
from those on whom it is to operate. It is involved in the great- 
est uncertainty, sind is considei'cd very differently according to the 
sanguine or desponding disposition of those who reflect on it, or 
according to the more accurate or erronepus accounts of the 
colony which may happen to have reached th^m. ^ The severityi 
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indeed^ or lenity of the punishineiit, depends not on the; degree of 
£uilt of the offender, but of his Udents, aiid acquirements, and 
qualifications, for the new state of things into which he is trans- 
ported. Possessed of that knowledge and skill which happens 
here to be most in request, it matters little what has been his 
offence, he may chance soon to find himself relieved from all 
i-estraint, and in a situation which he never could have hoped to 
gain in his own^ country. I have been informed, that in the 
transactions which immediately led to the revolution which has 
lately taken place there, an attorney, who here stood in the pilr 
lory, and was afterwards transported, a man who here would 
have been an outcast froqi all society, was confidentially advised 
with by those in authority, and enjoyed something very like the 
influence of ^n attorney-general, because he was well acquainted 
with legal forms. 

4 

m 

To judge of the effects ^hich are produced in the. convicts in 
the way of reformation, one has but to read the^ history of the 
colony which has been published by Mr. Collins, a writer who 
is above all suspicion of exaggerating the evils he relates, for, in 
spite of the fiicts which in every page of his book pronounce the 
condemnation of the whole system, he is uniformly its panegy- 
rist. The history which he has written is little more than a dis- 
gusting narrative of atrocious crimes and most severe and crucsl 
punishments. It is indeed a subject of very melancholy, and to 
this house of very reproachful reflection, that such an experiment 
in criminal jurisprudence and colonial policy as that of transporta- 
tion to New South Wales should have been tried, and we should 
have suffered now four-and-twenty years to elapse without ex- 
amining or even inquiring into its success or its failure. An ex- 
periment more unpromising or bolder than that of founding a 
colony, whicl} was to consist altogether of thieves and convicts, 
of the very refuse of society, of \nen habituated to idleness, and 
having no motive for wishing success to the colony they were 
founding, never was tried in any forn^er age or by any other na- 
tion » When we formerly transp<»ted convicts to North Ame- 
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ricai tbify foimd tbemi^lves iimnedtately oa dwir anrival in a 
ci^tjr, wber^ b»hiU of ^indmlry and r^iularstjF prevailed, an4 
w)iere Ibe vicM Oi? criwe^ of an iadividuai marked hira out as ai| 
o^<A of iafaoiy or of puqiabia«Bt; but iu die iafancy of the 
colony in N^w Squtb Walet, guilt and vice were tfae character- 
istics of the whole nation. It vas to be a people of thieves and 
outlaws, under tb^ pontroul of their miUtary guards. Thiev«» 
and their keepers— prisoners end their jailors— these were to |>e 
the whole popuhtion. 

If such a pniect eiier could have been successful, at least the 
persons transported should have been only those who were, sea- 
tenced to that punishment for hfe, and not men who, b^ng sea- 
t^nced for a few years only^ woi^ soon have a r^fht by law to 
quit the coloqy. ' T^e ^eatest number, however, who were 
transported, were of this description. In the first embarkations' 
which took pUce^ the gross injustice was committed of nol send- 
ing to the ccilo^y ^y accoimt of ^e period at which thip- sen- 
tevkces commen^ced ; . and CoUps Relates, that when several con- 
v^ts daimed their liberty, it was necessary to inimn diem that 
iilKmiry should he vnsde in Eipgland of the truth of tbeip state* 
me^ti hut that they must remain in bondage till an answer waa 
rec^Ved to the infyiiry, which wouldi he at l^ast a year and a 
hiSl^. During the whole lijune that dw colony ha» existed, vass^ 
hs^v^ been tmUuported, who, at the time when they were em- 
b^uA^ ki^ of^ ^ few years to come of the time for which thgF 
weir^ i^jentenced. It ap|N9ars by the returns from .the office of the 
sf^cretaxy of state now on the taUe» that in June 1801, na 
fewer libw>40 mi^ were iranspprted, each of whom had oi^ 
ona year of ^ t^m of his puaishmeoS to coma when he waa 
eiphsirl^^ and ten of them had only nine. mpB&s> and thi% sd^ 
thou^ ^ voy^jge^ is of via^ months ; so that when they rea^oheA 
thi$ plape: of <h^ piwisbmeal^ they had- by law no ptpaishaien^ 
to suffer, 

It appeajca. b^ tbis^aame MiMiak tfnt so kte as ai the month <^ 


PENITENTIARY HOUSSS, 845 

I 

August la8t> two imm wore transported, ivho at tbe time of jtlieir 
being sent out e£ th« country had not tvo years to come of die 
term of their punishment. When, thepe cases, ^ere mentioned 
before, some g^tleipen eodeavovrei^ to account for &em jjf ap- 
posing diat it must have been at the lequest of ibem convictsr 
diemselv«s that they were tr^nspwted ; but I am fully conyiiiced 
that there ia no foundaticui whatever for that sj^pposition. Tbe 
last iqitwices are so recent, diat the fact might easily be aacer*- 
tained. The truth, I believe. Is, that dlisQagrant if^iistice is tc^ 
be ascribed pnly to tjbe Begligepee, but a very criminal negligence 
it certainty is, of those on ^hom tbe execution of these seBtencear 

Iiideed, nojt oidy with a view to the prosperity of jAie colony^ 
but to the ju^ice which is dtt« even to coBvided crinmialff, ftone 
should be transported fo so distant a part of the work) who Me 
not sentenced to transportation for life, unless they were, at the 
e^tpence of 'government, brought back to their country at the ex- 
pration of the teraji of their punishment. Left to get back to 
their native country as they can, their only resource is to work 
their passage home as sailors; but this 19 a resource only for the 
strong «id healthy. To lite sickly, the aged, and infirm, the sen- 
tence, which by law is Kmited to a certain number of years, be- 
comes in fact a sentence for life. WiA Women it necessarily be- 
' comee such a sentence in every case ; and yet, from the firstf 
adoption of tkis^ system, there have been, exclusive of those who 
sailed a f^w month& s^, 00 board the Canada transport, no" fbwer 
than 1754 women transpoi;ted for the term of seven years : 1754 
p^'sonsy who, for offences which the Ihw has declared' d^serve^ 
no severer punishment diair transportation for seven years, actually 
iTanspopted ibr li!^, and those of a sex which, if all notions eft 
ju^Jce were to be disregarded, might seem at feast deserving of 
some compassion. If in Ehgland any jailer were to presume to 
retain a, singly, individual in prison, though but for a few wedcs, 
after the term of his imprisonment had expired, what indi^ar 
tiQA wqhUi noX b)8 felJt al;. sudh. a: fla@»ftt ahuse^ a£ auih0nl9^? — but 
the continuance of such injustice during all the Kve^ of tlteuwmdl^ 
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vho are laade the victims of it, passes almost imnoticed ^hen 
the scene is removed to so great a distance from us. 

The punishment of transportflion has indeed been sometimes 
considered as one of no great severity/ and I have been very 
sorry to hear it so represented by those on whom the inflictii^ it 
depends. It is, indeed, often inflicted at the quarter sessions, for 
petty larcenies, not attended with any circumstances of aggrava- 
tioo ; it is sometimes inflicted on lk>ys at a very early age, merely 
as the means of separating them effectually from the bad con- 
nexions they |nay have formed at home. It were much to be 
wished, that those who consider transportation in this light, would 
impose upon themselves the duty of reading Mr; CoUins's history 
of the settlement, that they might acquire a just notion of all the 
complicated hardships and sufferings to which transported cou- 
plets are exposed. 

I have touched only on a few of the evils of this species of 
punishment, and it is because T enlarged so fully before on many 
other? that I pass them over now. No person, surely, who has re- 
jected on this subject, can doubt that it i^ expedient to try some 
other mode of punishment. That of the penitentiary houses can, 
indeed, hardly be called an experiment ; it has already been tried^ 
and every where with success. We are not only informed of the 
good effects of it in the towns of Nordi America, where it has 
been adopted, but we have seen them in several parts of Ei^- 
land, and in the instances of those penitentiary houses which the 
secretary for Ireland lately mentioned in this house. Too much 
praise, indeed, cannot be given to the Irish government, for the 
attention they have paid to this subject, and the most sanguine 
could not have hoped for greater success than has attended their 
exertions. It is earnestly to be wished that their example may be 
followed by his Majesty's ministers here.* ' 

He concluded by moving. That an humble address be pre- 

• See a table aonexed in page 3T9, explanatory of the progress of these bene, 
volent exertions u| Ireland. 
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sented to. his Majesty, that his Majesty would be graciously 
pleased to give directions for carrying into execution so much of 
die Act of the J 9th of the King,"*^ entitled, '^ An Act to explain 
** and amend the laws relatingji to the transportation, imprison* 
'^ ment, and other punishment of certain offenders/' as relates to 
penitentiary houses, and for carrying into execution the Act <^ 
the 34th of the King,f entitled, /^ An Act for erecting a peni- 
^^ tentiary house or houses for confining and employing con^ 
" victs/' 

« « 

Mr. Secretary Myder. Sir, I concur so much in the gene- 
ral principles laid down upon the sujbject of penitentiary houses, 
that I feel it necessary td state, that I cannot but .agree in the 
motion of my learned friend. At the same time I am sprry that 
my learned friend has brought this subject before the house at a 
time when some gentlemen did entertain a hope that at this late 
period of the session it would not have been agitated, and 
particularly because the house was not in possession of such satis- 
factory information as would enable it to form a competent opi- 
nion upon.this subject. There are ofher additional reasons which 
incline me to think that thb is a season extremely inauspicious foe 
the entertainment of this question. An honourable and learbed 
gentleman, who has applied himself most laboriously to the con- 
sideration of this subject, and from whom the house may derive 
the most important information, not having yet made any com- 
munication to me upon it, I am extremely anxious for the assist- 
ance he is so well able to give me before I can fomx my determi- 
nate opinion. I am the more anxious to have a communication 
v^th Sir George Paul, the ieanied and honourable gentleman 
to whom I allude, and* also with tindthor honourable Baronet, a 
member of this house, because I am given to understand that 
" the. result of their labours has been, to ascertain that the plan, 
for erecting penitentiary houses, as described in the 19th aiid 34th 
of the King, is not only very defective, but that the state of 
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Aings tt prefent renders it impoMible to cany it into M€<3iilioii. 
Thej, I anderatand, are of opfauofi^ that veiy eoai^derable im« 
provements may be made in the lystem which was then adopted. 
This opndon, air, win appear tfa« more reasonaUe and coiiaiiteiit 
when we recollect, that the plan contained in dioae acta waa fliat 
wUch was first introduced by Mr. Howard into this eonntiy; and 
Aat at a time too when ttie public attention was not suAcientlj 
Arected to it; Ae experience of subsequent years doubtle^ 
ahews that some alteration is not only requisite^ but highly nece^ 
sarf , I should dierefore hope, that the honourable and learned 
gentleman would be dilposed to wididraw his motion for the pre- 
aent, upon the positife understanding, that at aft earfy period 6f 
ibe next sessFon of pa^rliament it would be entertained in a man* 
ner more befittii^ tlie importance of tbe subjects ' I do diink 
more justice will be done to it by such an arrangement. We 
shall be better able to compare the merits of Mr. Howard^s sys^ 
tern widi die system adopted in these acts of parliament. The 
faijustice with which it mnst now be treated would be avoided. 
We rindl then be in possessbn of the collective opinions of ik<fS6 
respectable gentlemen Who^ have directed so ma<^ of tbeit 
time and attention to its merits ; the bouse will then be better 
able to see the defects of the 19di and 34th of dte Kmg; they 
will be better able to judge what alterations may he pradentfy 
made in those acts; and lastly, diey will be more competent td 
forward die otgects of die learned and honourable 'gentleman. 

It is no very inconsiderable object for the house to nn- 
derstand die tendency of these acts of paifiament as diey at 
present exbt; and it is of no less importance that die plan ifief 
describe should be most matcrrely considered. It is proposed by 
Aese acts to erect a great penitentiafy house m tfsfs metropofis; 
capable of hoIcBng from 900 to 1000 persons, and t6 be 
enhiged aa m^ be thought expedient or necessary. I 
believe that the very election of sacfa a baildh^ as tfrisr wooM 
cost at least 100,000/1 Z speak only of my dwff beKef ; but. 
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l^wig die «uk^t of ^xfMDce wt of the qucaidoii^ k Ink ben 
v^iy mudi dQubliaA ^^bedNHr t pmfitmAuy hmm of ttnt siie^ wmi 
C9kilbtt4tohol4 lkiAMiiAi«f of persons^ is a good qntom ; Md 
wh^tb^ a ^gi^ltr nuii^r of p^imUmy homsea^mtauifM in dtffo* 
ve«t parts of tho oouAtajr^ capable of hoUfin^onl^ a wack mdfar 
wunber of p«rso»«» k not 9 much ^lore eUgiUe s^patem. No^ 
m^ thai^ W fl» 9moiMl a doubt, and maybe sappor^^ hy so wmmj 
9pejcioiM ai|iMiim«t«^ tbut I mouM preauve to aiqg;est ft» 09 
l^amol frimd tfa^ Qeeeasit^,. as wtt as ^ prad^nce^of fairtliei 
d(dbi; ; hacaiMe, should these acts be canisd ialo effect, widto«f 
more msitme deUbefatMii^ it wwU ml be, perbapa^ -kaocardiog 
too^KUKh to 99^ dM wo bbedljr nut kilo a phn, widM«t coasi- 
di^fUig wbaft wo Mme about to dicK Sa aixious^ ^bmmSon, am 1 
to aeioid tho FisI^ of getiiBgBito^at.xKraeg pad^ and cf eEspeadtag 
th^ puUk ittoiws; to dnadsanl^gs, eefieeial^ Mthm, by ike ahott 
d^ of eiiht Of oiw iiMn|hs» w« maQi be able tofosaa a beMaa 
|da% aadtiH^ pdiiciplas morse seeue aganat swk okjeetienB^ 
4iat I tbinlc the boim would a«t wMl gcea* napaiideHce il ihpf 
ada|^ted( %i» presont motiea. H u^ learned ineadwouU propoae 
ta qainnii9icov4hU s^tsmnpoii s^ wmsk aaaattnf scah^ tlerewerti 
bo ^ daHiBR of ftdliwg ii^ ao^ isBiiropiar eome;^ at leairt, tf k 
£lil6di|. the, Umo would mt be ao^gisievoiulgi'fclt: but h^mng^v^ 
CoUnct tp whet evil be wouUr expose ths hoaae, H a AAireat^ 
I^Medtbis gbmi when eneos^iadi tm dae f uUoatr exteai. Hlomg 
erected a buf e^bnUdiqg^. ait an* qiocMone egp e D gg to^ tll# eowiCi^, 
;oii find it dofiSr QOjt answee ^ puspose yo» intended^ and'yatr 
QUist tb^^oe^^ poll ittdpwn agaia. I da luqie mi tnist'tbat my 
U^EOOd filieod, in a. questioii: cdf: m nvacb doub^ wiU^ wkhdraw 
hia a»QtipQ. fini tba ppeseot sesaioBV mtisp ihe aofanmaasonaiee^ 
thjitearly in the neirt J shallibe tbo finfr^to establish a^ commimee 
to. takft tb^ mdtter into, seoons; eonaidnalim. 

/ 
Sir^, Mddi. Koqpoftt to tfaaKbulkH thafr it a questioir not af df 
cpmoocted with the sulyofit under discuaaioD^ al* Iteas t widi die 
QOtioiLof tbo^ honojireblo. aad laamad' gew deMaiu Faor dierer 
fore little disposed to argue it, not so much on account of the 
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seaaontselected for its introduction^ as on account of the defec- 
tive information upM which we should proceed to form a de- 
cided judgment. I do hope, however, that the honourable and 
learned gentleman will, in the course of the ensuing summer, 
lake upon himself the trouble of inspecting those depots, and I 
am not without hopes that he will find himsdf deceived in the 
opinion he has formed of them. I have always admitted that 
there are many defects in them, but they are defects capable of 
being remedied by proper regulations ; and I am firmly of c^i- 
noo, that without these objections, and under amended rules, 
it is a species of estabjishment most desirable to be maintained. 
With respect to the accounts that my learned friend lias received 
ip<m the subject of transportation, and into which I do not wish 
to enter, I have made the most minute mquiiries as to the truth of 
them, and I have reason for thinking that they are devoid of 
foimdatioD. I speak thus positively, because I made it matter 
of special investigatioa There are weekly accounts brought to 
my office of the state of the cpnvicts on board the hulks, and 
from them I am periodically possessed of the best possible infor- 
matton. I can therefore assure the house, that Ibe reports to 
which the honourable and- learned gentleman alludes are totally 
imfounded. With respect to the instances of those persons 
who were sent to Botany Bay for the full period of their 
sentence, after havii^ been confined for two years o^ board the 
hulks, I have also inquired into those facts, and I find that they 
9^ exactly as stated by the honourable and learned gmtiemBn ; 
but upon further investigation, i find that the conduct x>f those 
two persons was so bad and so mutinous, that they we^ sent to 
Botany Bay, with the remainder of 'the crew on board the hulk, 
who assisted in their misconduct. These two instances are so' 
far certainly correct; but the practice of sending men to Botany 
Bay,* after they have been confined pn board the hulks for a con- 
•idefabk time, without ^ny remission of their former sentence, 
IS by no means common. The rule is this: those sentenced for 14 
years and more are generaUy sent to their final destination j but 
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those for seveil years are suffered to, remain oif board the hulks, 
uAless by their mbcpnduct it be deemed neeessary to send them 
off also. But the general rule is to keep them on board the 
hulks. Upon this subject, however, I anticipate that the honour- 
able and learned gei^tleman, after inspecting the hulks> wilt forma 
very favourable opinion, at least very different from that^hich he 
now entertains. Sir, with the general principles laid down by the 
honourable and learned gentleman upon the subject of penitentiary 
houses, I perfectly agree, and I feel so friendly to tlie measure, 
that my cordial support shall not be wanting to its attainment 
early in the next session. 

Mir. Abercromby. — Sir, I feel that I can add no observation 
to the speech of my honourable and learned friend, which could 
more stroi^ly impress upon the house the wisdom and expediiency 
of the measure which he has brought under their consideration^ 
I am desirous, however, of expressing my entire and cordial con-i- 
currence, not only on the particular course which has been pur« 
sued on th^ occasion by my honourable friend, but also in those 
principles upon which he has recommended the adoption of the 
measure to the house. I rejoice also to find that the principles 
which have been stated by my honourable friend have met with 
the approbation of the right honourable gentleman who has just 
sat down ; and I have only to regret that he does not support the 
principles of which he approves, by voting for the motion of my 
honourable friend. If the object of the present motion had bean 
to introduce any sudden or violent change in the law, or to intro- 
duce a new mode of punishment, there might then have been 
some foundation for the objections which have been urged by the 
right honourable gentleman. But, on the contrary, the presen^ 
motion proceeds upon principles which have been. already dis* 
cussed and adopted, and calls upon the house to stimulate the ex« 
ecutive government to give effect to a law which has received thff 
sanction of this and the other house of parliament, and vnjiich has 
too long, remained dormant m the statute book. . Under such cir. 
cumstances^ it is impossible to chaige the honour^Uie mover with 
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predpftanqr, oiPwith nMy atUmpting to tttcr<)dae« kinovfttkkis 
in the kw, and it imnAd he idia to podtpotte tiMr mocfoft, m b«s 
been migge$l/ed, until s committee coaM be uppointedy Mi O^ 
resnk of their labottrs reported to the hoMe. Vot ^hut befiedt 
could be expected to reiolt Urom the appomtmedt of such s catBh 
mUeef^h it likely that uny new ftiets cooM be ^e\<mA, of stj 
new prindplei be m^ested which weie not known to^ or tdil- 
ndered by the hooae at the time the ItWy to which it 10 tfow wiihed lo 
gife eflfccty wa9 pa i wcd .' We nowknow^ from the tetyfMm6»- 
fMhctoiy statement which was made on a former irii^t by the right 
honourable the secretary for Ireland, that the most beneidal effi^fis 
have resulted from the establbbment in Ireland of a penitentiary 
boose upon; a phm similar to that which is now recomraended. 
^Phe pnmAment of tr»qK>rtaiiion to New Sonlh Wales ts now 
earned to so* great an exfenti that 700 or 800 individottb are fte* 
y ient ly sent there in the course of a year ; and we atl know the 
oi^edioaa to* that mode of pmushment/ both as it respects the 
sitaatiDfff of the dehnqnents before they leave ^ilkts country, and 
after they read the friace of thear destination. The 4|ues«»on, in 
sw far a0 it les p ectw ther condilioH of criminals before tbey leave 
Ais ceontvy^ does not turn, as ilie right honouraible genflemM 
seema to svpposr^ entirely on the manner in which the butts are 
nefw cendbetedi but on the obfsctiofia to that mode of ponish^ 
flRRifi twm supposing' it to be well regulated, for Ae indiscfi^ 
aainnce mimnre of criniinaikr of aH descriptions and characters'^ of 
uhi and young 'oAnAsrs^ i^ich is so mncb moi« hkely^ t& eerfupt 
dto Isasf abandnnecl^ than to> reform the nnost profligate, i$^ (iff iU 
wMf n radical objection to the system: of the bnlks. Ir ib An thin 
sonnt; dlereisrey ifiat I cannot emcur with the.r^;6€henounAlte 
law io t h in fcihg'^ thai we ought lb disenss^ the present monod 
wiriiouv any reforence ft> ffte' eflfecls resulting from sending criwi^ 
mia «i bonrd* Ae haMm It appears tiso, from the returns on th^ 
laUa^ fiha( essdr i ndi aid ual wh^ n senleneed^ to be framsporterf- to 
Batanjr A»5 r am a in ai foir » gieai fcnglli of time on board dM 
bnika^ bcAw an oppnrfdniCf o# transportii^ hinr occurs; and 
ni«#v«ffiMQ»ees^m wtrieh^ searee n year e€ the period^^ 
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;hipirtiSBeot was une^pined %t. the time of the ^iminal's leavij^ 
Ibis country. If 3uch iaconveni^iices are inseparable from the 
pimisbmeiit of tnmsportatioa vvben carried to its present extent, 
it becomes tlie indispensable duty of the executive government, 
and of the legislature to concur in substituting a niode pf punish- 
ment which is not liable to these fatal objections; and none better 
than that which is recommended by the present motion has>b^en 
sniSSested. If the object of my honourable friend's motion had 
been to abolish altogether the pupi^ment .of transportation to 
Botany Bay, I should have hesitated before I gaye my vote in 
8Eq>port of 8uch,a measure. But when we recollect the sufferings 
to which criminals are^ perhaps unavoidably, expo^d in the ' 
hulks, with the mconveni^ice of a long voyage ; when we recol- 
lect that, the comforts and enjoymiwts of a crimipal, on his arrival 
in Botany Bay, are jregulated, not by the nature of the offencie 
of which he has been guilty, but by the trade which he has fol- 
lowed when in En^and : and when we remember the difficulty 
of returning after the expiration of the period of banishment^ the 
house must perceive how desirable it^is that the number of per- 
sons transported should, at least, be limited, a^d some other pu- 
nishment substituted which is not liable to such irresistible objeo * 
tions, and which holds out more flatterii^ prospects of reforming 
the morals, and meliorating I;^e1futin!e condition of minor delin- 
^pients. The effects of transportation both at the commencement 
and at the conclusion of the period allotted for the punishment 
of the offeqders, are particularly deserving of consideration. 

The pnnbhment begins upon the arrival of the offender at his 
place of destination by an examination, not as to the nature of 
fai^cruBe, but as to his powers to administer to the wants and ne- 
cessities of the colony. He who has been guilty of the most ve- 
nial offence, and to die commission of which he may have been 
instigated by the sufferings of a starving family, may be neglected 
and left to stri^le with all the difficulties of the situation if he 
is not possessed of the means of administering to the wants and 
comforts of others : while the most hardened offender, because* 
be can render hioiself useful to the colony, is indulged with his 


S54 MOTION RESPECTING 

freedom, and m enabled to commMid all the conveni^ices and 
luxuries of the place. The effects of transportation at die con- 

• clunon of die period are not less to be deplored: no proTiaion 
^tieing made by the public for the return of culprits when the period 
'of their banishment is arrived, the men can return to their nadve 

* country only by working their passage home : but the case of the 
' women is peculiarly hard ; of this hope diey are bereft ; ibis, 

the only means of return, is impossible for the unfortunate females. 
It is obvious, therefore, that the punishment of diose who are af- 
terwards to be thrown back upon society, ought to be such as is 
calculated to confirm them in habits of industry, and to reform 
their morals ; and diese objects are very rarely obtained by con- 
finement on board the hulks, or by transportation to Botany Bay ; 
and therefore it is diat I feel so desirous that no time should be 
lost in adopting the motion of my honourable and learn^ friend* 
The right honourable gendeman has objected to the extent, size^ 
and scale of the penitentiary house which bdjurected by the act of 
parliament to which the present motion refers. But the right 
honourable gentleman must feel that it is for the principle only 
, diat we contend, and if the objections of the r^ht honourable 
gendeman are well founded, there can be no difficulty in inducing 
;die. house to amend or alter the atet in such manner as may render 
jt^ft^st likely to attain the beneficial and important objects it has 

^ ^^^n view. AU we ask is, that the executive government wiU.make 
a beginning,' ^d in this, as in all other similar cases, much may 
be expebt^^A^Sii .observation and experience. The principles of 
my honooraiw' friend seem to be generally approved; they have 
been sanctioned by former parliaments,- and we are now enabled 
to add the result of practical experience in Ireland ; for these 

^ reasons I shall give my most cordial support to the present mo- 
tion. 


\ 


Mr. Secretary Ryder explained. 



> 


• Mr, Bathurs{. Sir, although 1 am of ppinifiii, in wiucfa^ 
unless I am much miitakien, I shall be strengthened by the con- 


■p-*pi 


PENITENTIARY HOUSES. S&Si 

\ ft 

t ' 

euireilce of many gentlemen now pre^ent^ that the system pro-* 
posed is attended with many most important advantages, yet there 
are some considerations by which I eaunot but be induced to think 
that it will be expedient for the , house' to resist,, during the pre* 
sent session of parliament, the motion which has been submitted 
to us by the honourable and learned gentleman. 

' _ s 

I , • ' »- 

For my own part, although I am disposed to cohsider that 
many and great benefits will result from the proposed pl^, t 
have not, and it' is passible that many members now present may 
not have had any opportunity to witness the effects of ^ihe system.: 
I feel too that, as guardians of the public purse, it becomes us 
to form an exact estimate of the certain expense which we shall 
incur for the probable good to result from our exertions : and^ 
even if I were well acquainted with all the merits and defects of 
the system ; if I were satisfied that, from the well-grounded hope 
of restoring so many lost members to themselves and to society,* 
the expense ought cheerfully to be borne : yet I. am by no 
means satisfied that, without further inquiry^ . we ought precipi- 
tately to call upon the executive government to expend such a 
large sum of the jpublic money as ought to be appropriated to 
this laudable undertaking. 


I 
\ 


<, '. 


: With re![pect to the plan itsdf, we seem to be in such a state 
of uncertainty, that the best informed upon the subject are 
doubtful whether it will be more eligible to erect many small or 
one large penitentiary house : with respect to the expense, I shall 
content myself with saying, that it surely is of some consequence to 
the hpuse and to the country, whether it expends 20,0001. or 
200,0001. which is the estimate of the right honourable Secretary 
of State: and, indeed, before we consent to the appropriation of 
one farthing of the public ^noiieyto this purpose, however advan- 
tageous it may be, I think it important for us, without placing any 
unnecessary confidence in the executive government, to know bow 
it is to be expended. For these reasons, as delay may be pro- 
ductive of good, without the possibility of evil, I feel disposed 


•. 
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to accede to die suggestion of the right honourable Secretaiy of 
State. I say without any possible evil, for as to die fears ex*- 
pressed by the honourable and learned gentleman that, fay not 
consenting to this motion during this session of parliament^ we 
sh^U protract the evils which we are desirous to redress, I con- 
sider those fears to be without my foundation : because an ad* 
dress to his Majesty, praying that his Majesty will be graciously 
pleased to give directions to carry into effect the 19th and 34th 
of the King, will not have any operation in preventiog the banisb- 
ment of a single offender, upon whon), during this short interval, 
the punishment of transportation may be awarded, — and,~ even if 
the fears of the honourable and learned gendeman were well 
founded, I should not, when I consider the good diat is likely to 
arise from deliberation, be deterred by this unavoidable evil, 
which will only be temporary, as the King's ministers have given a 
reasonable, and, what I consider a satisfactory pledge diat, early 
in the next session of parliament, the subject shall be seriously 
resumed/ In every point in which I view this subject it ti{q>ears 
to me that delay is necessary. The right^ honourable Secretary 
of State has suggested the expediency of referring the considera- 
tion of this subject to a committee. I really think that it is die 
most eligible mode in which the house can proceed to forward 
the object of the learned and honourable gendeman who intro- 
duced tbe modon. A committee has advantages which the house 
coUecdvely does not possess. The detaik of the plan may be 
more ampTy discusSed : defects ihay be remedied : objecti(»is re- 
moved, and a more perfect system produced for our final con- 
* siderationl I should extremely lament to jbe instrumental in post^ 
poning this important subject upon any frivolous grounds : it has 
already, not much to the credit of parliament, been dormant -on 
the statute-book for upwards of thirty years, but T see so many 
sadsfectory reasons for a more ample investigation of this ques- 
tion, that I cannot, after the pledge given by his Majesty's mi- 
nisters, support the motion of the honourable and learned gen- 
denlan. 
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Mr. Wilberforce. I cannot omit > this opportunity to $ay a 
few and only a few woras upon the important subject now 
before the house. No man laments more deeply than I .do that 
a measure which promises so many advantages to society should 
for such a series of years have reipained a mere d^d letter on 
the statute-book. I am sorry, for the credit of pai'Uament, that 
the motion, for whicb we are indebted to the hoqourable and' 
learned gentleman, should contain such a severe, although just, 
reproach upon us for our inattention to this law : — and this too 
after the plan has been so near to maturity, that a piece, of ground 
was purchased on which it was intended to erect a building, and 
the sura of 20,0001. was voted to assist in forwarding its com- 
pletion. The recollection of this did encourage in me hopes, that 
there would be no further obstacle to the completion of a system 
which promises so many important advantages to the nation. 
Delay b, however, proposed, and the question now before us is 
whether this delay is necessary. I canpot discover any such ne- 
cessity. The expense of erecting and supporting Penitentiary 
Houses, great as it may be, will be relatively trifling when com- 
pared with the annual charge upon the country for the transpor- 
tation of offenders, and the support of the establishment in New 
South Wales : but proper a& economy is in all cases, it is in the 
present case of minor importance. The great and cardinal ex-^ ^ 
ceUence of this system is the turning our misguided fellow-crea- 
tures from their wickedness by moral and religious doctrines : by 
instructing the ignorant in- sudi rudiments of knowledge as may 
prevent a relapse into their former errors: by teaching them 
useful employments: by keeping them separate from the con-*- 
lamination of each other : and by re^oring them with a provi^ 
sion for inmiediate subsistence to honest employments. Hiat 
such a plan as this should have remained so long upon our sta-^ 
tute^book, with oidy one feeble attempt to revive it at the end of 
16 years, is a surprisipg instance of the remissness of parUa- ^^ 
ment. Now, however, as the subject is iigain revived, I hope 
we shall not hear of any unnecessary difficulties to prevent its 
adoption: and that the honourable and learned gentleman who 
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hfls taken tipot» hiniielf the trouble ofi bringing it forward, will 
not, if diliicalties should arise, lq;htl/rdioquish such a meffitori- 

ous task. 

> 

After these few observations, I diall only add that, recollecting 
how frequently this pbn has been near to maturity, and not disco-' 
vering any reason for further delay, I dball support the motion. 

The Solicitor General. I perceive, with great satisfaction, 
itat there is not likely to be any difference of (pinion with re- 
spect to the principle of the system which my honourable and* 
learned friend has submitted to the consideration of the honse : - 
the only doubt which I conceive will be entertained this night 
will be confined to the mode in which dus system should be car- 
ried into effect. 

■ • " » 

As to the system itself I entirely concur with my learned 
friend in all his observations. I think, and I have long thought^ 
diat the modes of punishment now almost universally adopted, 
are neither odculated to produce ou the mind of the offender 
any sense of his disgraceful situation, or framed widi any hope 
of amending his bad habits. The attainment of fliese beneficial 
effects : the declaring in our acts of p^ial animadversion that the 
person is not despised while his fault is punished is the primary 
object of the excellent principle upon which Penitentiary Houses 
are established : a principle which has so often been reduced into 
practice, that we have nothing to fear from the adoption of new and 
untried theories. I, many years ago, when I was resident in the 
university, had an opportunity of witnessing the good effects of this 
system in the county of Oxford, where, much to the honour of the 
magistrates, this wise system was first adopted. Its ben^cial 
effects were immediately felt: a great and important change took 
place in the criminal jurisprudence of that county, .and ^the cata- 
logue of 'offenders was soon reduced. Offenders who, before 
the adoption of this system, were abandoned as .outcasts, isvere 
ip^stored to society and to themselves : — instead of spending years 
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^fidlehess and profl^acy Vithia.the "walls of.a prisoD: they inrere 
classed according to thieir respective offences: the comparatively 
▼enial were separated from the depraved and wicked: they! were 
all. taught useful employments: they were corrected in their 
morals, and reformed in their habits : and^ at the time of their, 
emancipation, which was always accelerated by their good con- 
duct, they were not thrown, upon the public, but were fixed^ 
with some provision for immediate subsistence, in situaUooa 
where by bon^t industry they might regain; the character, which 
they haci lost, i The • consequences were i as might rationally be 
expected :— many, led astray by bad example, and die yafious 
incentives to. vice, almost inseparable from large cities, .were 
awakened to a' sense of dieir errors^ and restored to society, . It 
is impossible to. reflect upon the advanti^es of this system, with* 
out being sensible of the defects of our own. I, therefore, re- 
peat, that I entirely concur with my honourable and learned friend 
in the principle of the plan now offered for consideration, and 
for which I feel that he is entitled to the thanks of the house apd 
of the country. But, beneficial as the system most certainly is, 
it behoves us, on this and on ev^ account, to be cautious that 
we proceed upon sure grounds. 

We are now called upon to carry into effect the acts of the 19th 
sind d4th of the King ; this may appear to be a very reasonable pro- 
position: but there are various cogent reasons by which I am satis- 
fied that by acting hastily we shall in reality retard although we 
may apparently advance our oligect. Whether the plan prescribed 
by diese acts is the best which can be adopted : with what expense 
the execution of the plan will be attended, and whether the' plan 
ought ' to ^be confined to the metropolis or extended over the 
whole islahd^ are considerations-which If conceive ;td be of great 
importance, and highly becoming the character of this house 
maturdy to weigh before they assetit' to the motion. 


That the plan recommended by these acts may be improved 
will appear to be extremely probable, when it is remembered 
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tfiftt nunqr years haf e dapeed siiice they were passed . by flie 
tegidi^re: and diat, during das interval, hnmaBity and load- 
ness have visited and iseltaraled the condkioiis of prisons m 
this country and in varioas parts of die w<n-ld: — ^but, is. ad- 
dition to the probability arising from the lapse of time and die 
exertions that have been made, I am inclined to tlunk that in-i 
^iry will be expecHent because an honpurable baronet^ a mem- 
ber of this house, who has directed much of his attention to thia 
sutgect; has discovered many defects in the preseal pfaa, which 
it sorely will be wise in this hoase to avoid, I am dierefore 
extremely anxious that the house diould consent to m short delay: 
from the hope that we may avail ourselves of all the inferasation 
which has been obtained, and from the fear that, if we adop^ 
the plan as it is at present prescribed, without aay inquiry or irer 
ference to the alteration of events or circumstances since its first 
pfojecdon, we may, in aU probabdiiyy be oUiged, after an enor- 
mous expense, to undo dl that we shaU have done. And, inde- 
jpendent of die principle and of the plan itself, I am extremely 
desirous to know, before. I consent to the motion, to whose 
hands the execndon of it is to be intrusted : I am anxious duit the 
house should be put in possession ot the names of those persons 
who are prepared to come forward to second the efforts of the 
executive government, and add strength and vigour to the system. 


For diese reasons, which appear to my mind to be very co- 
gent, I cannot but agree with die suggestion of the right honour- 
able the Secretary of State. I assure the house, if such assmance 
can be thought necessary, that it is not for the purpose of futile delay 
that we wish the learned and honourable gentleman to witfachaw Us 
motion ; it originates in an anxiety that the plan which we shaU 
ultimately adopt, may Jbe as free as possible from defects that m^ 
render dbortive our best exertions for its success. Under these 
circumstances I -cannot consistently support dote present motion. 

Mr. Whiibread. As die principle of the modon now before 
the house seems not to be quesdoaed, I AsH say only a few 
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wift'ds upon liie proposal to defer this subject till the next session 
of pu'liament for the purpose of submitting it to the eon^era^ 
tkm of at. committee. Supposing that this house, when k next 
4tssembtes, should consider it expedient to appoint a commitlee^ 
I must usky what is there to prev^ol the progress of fhe phin, 
until such committee has made a report to the house ? There is 
not anj probability tbtft the Penitentiary Houses can be biiilt in 
a day: or that any great sum can be expended durii^ the recess: 
we have before us an eligible plan ; w^ know its extent, and can 
form a tolerably accurate estimate of the cost. It is not f(xr the. 
erection of the building that the appointment of a eommiltee cim 
be deemed necessary. Their particular duly will consist in fram* 
kig the internal regulatioas of the constifaition, and in preacribing 
the different employments of the prisoners, which I am ready to 
admit may require some ddib^ration :— rBut why should these 
subjects, deserving, of future investigation, induce us to lose the 
interval between this-and the n«ct session of parliament. Every 
day that is lost must add to the misery which the statutes that W0 
are called upon to enforce and the unanimous opinions expressed 
this night declare ought not to continue. An honourable gentle* 
men (Mr. Bathurst) ha^ said that the number transported wiU 
not be increased by the proposed delay, as it is vain to suppose 
that these extensive edifices can be i:aised' in a few months i-^-^It is 
true, indeed, tiiat the number transported dturing the next six 
BAontfas may not be altered, but that the agg^gate will be *de* 
creased is most clear, and it appears to me to be of little inlport«- 
anee whether the kn:rease of misery is at the commeneement or 
condttstoo of the period. It is our duty to prevent its existence. 
This duty appears to aie to be more impious from Ihe state of 
the hulks, and the idbuses, I do not mean intentional but una*- 
v«ridable abuses which prevail in that system and "which must 
continue to the encouragement of vice. I" do trust, therefore, that 
we shaH not sixStr the present sesaion to pass away, without some 
attempt to check the progress of this misery and immorality. 
The plan proposed by the honourable and learned gentleman was 
adt adopted by Ihe Ugislature upon slight grounds or upon 
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vague report. It was the result of the most indefatigable 'ftid 
persevering labours of great benevolence united to great ability. 
Let us not be told, then, that we have been called upon vridiout 
■oticei that v^e have been taken by surprise and that the :subject » 
not understood. There is no pretence for such ex<;u^,: which 
q>pear.to me to be framed as a mode to kt this favourable instant 
pass by and destroy all hope of arFivi{ig;at ,any practiGal resutt 
of a theory which we all profit to admire. If the right honour- 
able gendeman, ainl the honourable and learned gendeman^ will 
« consult the papers on your table : if they will but consult the ad- 
vantage9 which have resulted from this system in various parts of 
his Miyesty's dominions, particularly in Gloucester and -in Ire- 
hind; and in different parts of the world, particularly in Holland 
and America, they will discover abundant reason for its imme- 
diate adoption. The right honourable gentleman has advised my 
honourable and learned friend to visit the hulks during the in- 
tertal which this delay may occasion. I apprehend that if,^ in 
frirdierancei of his plans to mitigate the dbtresses of his fellow- 
creatures, he should think it proper to avail himself of the re- 
commendation of the right honourable gentleman, he will return 
to this house more deeply convinced of the radical defect of the 
hulk system : which in one word may be said to be a hot bed 
for vice and wickedness^ I have encountered the painfiill visit 
which the right honourable gentleman recommends. It has fallen 
to my lot to make some, inquiries upon this xSubject, in conse- 
quence of complaints of its unavoidable abuses. The complaints 
of the unfortunate cannot, from the constitution of society, meet 
with all the attention which they may require ; but I conceive it 
to be my diMy as a member of this house, to listen to every' re- 
presentation of public calamity ; under the influence of; diis 
opinion I have made inquiries : the result is a deep-corivic- 
tion that the system is fundamentally bad, and that it loudly 
calls for the interposition of the legislature. .^ 

' Some observations have been made upon solita^<confine- 
m^t; ^pon which I must b^ to say a few words. ' Whc« this 
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mibject was first agitated in this country, the opinions of 
Mr. Hov(^ard and of Mr. ^Justice Blackstone were fully 
delivered;, to the former of whom the right/ honourable gen^ 
tleman (Mr. Wilberforce). has undoubtedly alliided.^ Certain- 
ly no men were better able to form a correct ju<^men[t upon 
thisi inipcHTtiint subject. But, so far was Mr^ Howard from 
approving of solitary confinement as a punishment, that he dis- 
tinctly expressed* his abhorrence of it. I have heard him again 
and again say that such punishment was too severe for human, 
reason to endure : I have hear^ him say that he had more than 
once seen^instances of its melancholy effects, by tlie derangement* 
and madness, in its most hideous forms, of the udfortunate pri- 
soners upon whom it was inflicted. It is indeed nauch to be la-, 
niented that this punishment is ever sanctioned by the name of 
Howard. I have seen a fellow-creature sent^ced to solitary con- 
finement for two years. I hope that the exercise of such power 
will 'sood be terminated : and that the different persons who are 
intrusted with the admini^ration of the. justice, of 'the country 
will reflect upon the words of the immortal. Howard: — '^ Soli- 
tary imprisonment is too severe for mankind to.^idiire." Sir, I 
shall give my hearty concurrence to this motion. : . 


Mr, Wilberforce roqe to explain. He said he was sorry to be 
misunderstood. What he observed with respect to solitary im- 
prisonment, was that it might be a punishment usefully iand judi- 
ciously applied, and in, this opinion he was borne out by Mr. 
Howard, whom he distinctly remembered to have heard say, that 
solitary; confinement used as a medicine to the mind, gave an 
opportunity to the penitent of reflecting upon his misconduct, 
and. of reform.ing the base passions of his heart. 


Sir Samuel Romiily rose, to speak in reply. He said as there 
seemed to be but one opinion in .the house as to the principle of 
the subject UQder discussioQ, he should not occupy much more of 
the time of the house. But I am the more inclined, said be, 
to trespass, for a short time, on its attention, because I ain 
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anxious to remove an unfavourable impresaioq ivliicb seems to 
possess tbe minds of some gentleven as to tbe occstuon of this 
subject being brought forward at so late a period of the session. 
I did hope the house would have acquitted me of any dispone 
tion to take it by surprise, after the course of conduct which I 
have pursued upon this subject. The house may recollect that 
I made -a hiotion similar to this much earlier in the present 
session, and that 1 stated that it was not my intention then to 
pr6M the house to a decision upon it, but that I was only desirous 
of putting his Majesty's minbters in poasessipn of what I had in 
contemplation to do, and if they wished to consider the subject 
before the house was called on to decide upon it, I would witii- 
draw my motion and move it again on a future day^ It has since 
been put off from time to time for tbe convenience of the minis- 
ters, or because other matters thought to be more important have 
occupied tbe attention of the house. Under these circumstances, 
I certainly cannot accede to the proposal of again withdrawing 
my motion until .the next session, for the purpose of having the 
subject then referred to a committee. In the first place, I cannot 
see what a committee is to do; is the committee to inquire into 
the effects of the Penitentiary Houses where they have been tried \ 
What necessity can there be for this inquiry, when it appears to 
be the unanimous opinion of the bouse that they would be at- 
tended with good effects \ 

It is said that !mproveii;ients might possibly be made in the 
plan of Penitentiary Houses, and that in a comraktee, a great 
deul of information might be collected on the sut^t: and a 
learned gentleman has said, that by this mode of proceeding, we 
shall gain time m furthering our object ; but with a plan so ma- 
tured, aud stated to us with such details as that which we have 
before us, ought we to lay it aside^ because ftere is a chance of 
improvements being made upon it, till a committee shall have 
considered the subject, and examined all the different ideas which 
may be suggested to them, and have made a report upon them* 
The present plan was the result of long and mature consideration. 
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It had been suggested and considered for several years before the 
biUwas passed. It was the work of men who had devoted great 
part of ^leir lives to the subject, and after they bad advanced sn 
iar as to get their plan embodied in an act of parliament, we are 
now desired in a future session of parliament to begin again, and 
to send the subject for consideration to a committee : the com- 
mittee after mature reflection, and much time spent, may make 
Aek report ; they may recommend a plan which may appear to 
diem more perfect than this, in the course of sooie years vra 
may perhaps hope to have another act passed, and when that 
act has remained unexecuted as this has done, we shall be just 
where we now are, and some member may hereafter be re- 
quiring the house as I now am, to desire the execution of the 
law they have made; and this course is recommended to us as 
the means of gaining time. I cannot but think that it would 
occasion a great loss of time. If the address is carried, and ef<> 
fecfual steps are taken for erecting the Penitentiary Houses, still 
there will be time enough before they are completed to pats 
any acts in the course of the next sessions, which may be thought 
to improve the system. But my learned friend, the Solicitor 
General, has suggested that the committee might inquire into the 
state of our jails, and the improvements to be made in them, 
and that bodi objects may be accomplished at the same time. 
I cannot but think that by pursuing these different objects at the 
same time, we are likely not to accomplish either of them, and 
that after a great dea.1 of time has been occupied, the matter will, 
from our attemptiBg too much at once, be bkely to lall again 
into neglect, mad to be forgotten, as las happmed before. NoK 
wittistandinig what has been said of the itate of the (Hisoners on 
board the hulks, I am still convmced diat the evds whkh attend 
that species of punishment, fcr surpass any advanti^es that mojf 
be supposed to result from them ; where prisoners of all descirip^ 
tioos are confined together, and where, as is now the case, boys 
of 1'6 or 16, are compelled to be the companions of the most 
depraved and profligate of mankind, it is impossible that the 
worst conseqnaices slionld not follow to the unhappy wretches 
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who are subjected to this panishineDt^ as well as to the commu* 
nity. With respect to solitary confinement, I entirely concur ia 
what has been said of it by the member for Yorkshire. I have 
always thought that complete solitude, and without occupation of 
any kind, was much too severe a punishment to be inflicted for 
miy offence. Indeed one cannot but be shocked, when one re- 
flects upon the levity with which such punishments have of late 
years been inflicted in this country, without any considerations of 
the effect wUch it might have upon the temper or disposition of 
the unhappy creatures who were doomed to endtue it: I have 
^myself known instances some few years ago, of persons who for 
die offence of littering seditious words, have, at courts of quarter 
seofiions, been sentenced to two yeacs of solitary imprisonment. 
It has been justly observed, that those are the best punishments 
which inflict the least suffering upon the convict, but inspire the 
most terror in others. The punishment of solitary imprisonment 
just reverses this rule, and no uneducated and unreflecting indi- 
vidual can conceive before hand all tl^ horror of that niew mode 
of existence, by which he is suddenly cut off from all the rest of 
mankind, and left in a state of total sOence and seclusion ; in 
many instances it is said to have produced despair and madness ; 
it is a punishment too easily abused to be safely left to the 
discretion of justice of the peace. Solitary confinement as a 
mode of compelling the most hardened and daring offenders 
to submit to the rules and discipline of their prisons, may, upon 
occasion, and for^ very' short periods, be advantageously re- 
sorted to; but to make solitude itself a punishment, accom- 
vpanied virith idleness, and that for uncertain and indefinite 
periods of time, cannot in my opinion, under any circum- 
stances be justified. The house will, I hope, not think that 
I am trespassing improperly on their patience, if I take this op- 
portunity to mention, that lately persons have been authorized 
by law in this couutry, to iuflict solitary imprisonment as a puoWi- 
ment, where a veiy sli^t, or perhaps no offence at all, may have 
been committed. An act of parliament has very recently passed 
tfarou^ this and the other bouse of parliament as a private bili^ 
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.! and \vithout the attention of any of the members being callecL toit 
.in anyone of its sU^es^ the Lambeth Poor-bill, bj \vhich power 
• is given to any one churchwarden or overseer of the poor, to pu- 
^nishanyofthe paupers who may be maintained in the workhouse, 
for the offenpe of profane cursing or swearing, or for using abu- 
sive language, or disobeyii^ the reasonable comn^iands 6f aay 
person put in authority over them, or any other mbbehaviour, 
with corporal punishment, or with confinement in the workhouse, 
; which being itself in a great degree a place of confineniei|t/ must 
' necessarily be solitary imprisonment, for any time not .exce^sdkig 
. 48 hpurs. r. After the bill had passed, the ' injustice, which it. h^d 
done was. called into notice, and aright honourable fmend of nikie 
: (Mr. Sheridan,) gave notice of a motion on the subject, which 
from probably not knovring how after the bill had passed, the 
evil could in this session be remedi^, he has as I understand 
, abandoned. The fact however, sir, is, that however unjust this 
may be, it is not the first time that the legislature has been guilty 
. of such injustice. 

Many ac^ have passed of late years, by which this species of 
penal law has been enacted for individual parishes, varying, indeed, 
in their circumstances according to the fancy of the person who 
has drawn the bill, but all in the same spirit. In some the power 
of . imprisonment, or corporal punishment, is given to parish* 
officers ; in some to guardians of the poor ; in some to the keepecs 
of workhouses. In some of those bills, the power of soHtaiy 
imprif cgDii^^ is given in express terms, in some the term of im- 
prisonment is defined, in others it is unlimited. In the act for 
the parish of Hampstead, the 39 and 40th of the King, power is 
given to the master or mistress of, the wqrkhoivse to pui^i^h any 
. person there maintained, who shall' be guilty of profane sv^fa^g, 
or of using any abusive or improper, language, with solitary; con- 
finement, and .that for an unlimited period, and vrithout any other 
control than that it is to be sul:ject to the approbation of the 
guardians of the poor. If this, vvere confined to the ofience of. 
f wearing, the enormous severity of it could not fail to strike every 
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one. For the Mine misdemeanor^ a gendeman is puaklied with a 
fiae x>iily of five shUiingSy and a poor wretch, who ha&been without 
education or instroctiony and has been compelled by his necessities 
to associate with those amongst whom these depraved habits 
generally prevail, is to be pmiished with the most severe penalty 
of solitary imprisonment But what is to be said when this in- 
justice is extended so for, ^ that what^ in the judgment of the 
master of a workhouse, may be deemed abusive or improper 
language; or misbdiaviour, no matter to whom, whelfaer to some 
servant of the house, or to an inmate like himself, vnth whom he 
may happen to have quarrelled, is to depose him to such severity. 
If tfab is to be the state of our penal law, enacted only for the 
most friendless and unprotected part of the community, at least it 
ought to be done by public statutes, to vduch the attention of this 
house riiould be drawn. This evil appears to me to be one of 
sufiicieiit miq^itude to occupy die most serious care of this house, 
and I riiall probably in soaae future session bnng it dbtincUy 
under their consideration. ,The remedy most likely to be effectual, 
would probably be to come to a resolution that no bill should pass 
this house, containing any clause, giving power to parish officers, 
or guardians^ or trustees of the poor, or governors or masters of 
poor-houses, to inflict corporal puniriiment or imprisonment, 
which had not first been submitted to a committee of the whole 
house. This, however, must be the subject of future considers^ 
tion, and I hope that the house will not think that I have impro- 
perly wasted thei;c time in nodcing what I cannot but consider as 
^ wrongs of those who have such imperfect means of making 
dieir sufferings known. ' To return, however, to the immediate 
subject of this debate, let me conjure the house to reflect bow 
much time has passed since the legislature enacted that Peniten- 
tiary Houses should be erected, that ahhQugh the ground for erect- 
it^ them has been bought at great expense to die public, nothiog 
effectual. towards establishing them has yet been done. That the 
want of them in the mean time is every day more sensibly felt, thai 
Other punishments are found to be ineffectual, that crimes have be- 
come more frequent, offenders more daring and desperate, public 
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nioraU more outraged^ and the Itfws more despised^ and tfa^n to 
say whetheT'Weiotiglit to persevere in the system isvhich has hithertf^ 
been followed, and whether we ought to de^er^.even though it bf 
only to ianodiei^ session, a measure from which, so much good. is 
to be expected. 

The house dien divided, and the numbers stood thus : 


Ayes 

Noes 


52 
G9 


Majority 17 against the motion* 


Mr 4 Bathurst then moved a resolution, which was carried vnth- 
out opposition, and is in these words : /' Jlesolved, that this house 
^^.will, early in the next s^sion.of parliament, take into considera^ 
^ tioQ the means of most beneficially carrying into effect the acts 
^' of the 19th add d4th years of his. present Majest/s reign, for 
^' the.estabUshment and regulationof Penitentiaiy Houses/' 


HOUSE OF COMMONS, 

Saturday, June 8, 1810. 


I < 


THE NAVIGABLE RIVER &OBBERY BILL. 

The order of the day for the third readhig of the Navigable 
Biver Robbery Bill having been read,/ 

Sir Samuel Ronully rose and spoke in substance asf follows :— 
Sir, the hou^ may very well suppose that it is not my intention 
to proceed with tUs bill «t the presentymbment, or to provoke 

12 B . 
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much dttcmriao upon a day whkh is iddom deirated to Ikedit* 
patch of pdblic hmomB. It U not my intentioD dial die Ikhmc 
ihodd pTOGieed upon dik biU to-di^, but merefy to move dittt it 
be read a dnrd dise os Wednesday next As die odier basines% 
kowefei) which stands for diat day may make it impossibla tA 
proceed on diis^ and as the session is veiy near its close, and no 
opportmuty has hitherto been afforded me of statii^ the fMMmda 
npon which this bill has been btroduced mto the house, I shsB 
avail myself of this occasion to say a few words upon ttat sob* 

The object of the bill is to repeal an act of parliament paased 
at die dose of the last req(ii, which made itn ca|Htal offenoe for 
a man to steal pr<q[>erty on board ships or other vessels on navi» 
gable rivers, or upon wharfs or quaysi to die value of 40is. t do 
not recollect, and I have not been able, from all the nquiries I 
have made, to hear of a angle instance in viiiich dus act has 
been carried into execution. I do not take upon myself to assert 
duU it never was executed ; it is v^ probable that soon after it 
passed it was in some instances enforced, but I have not met 
widi any one who remembers such an instance^ There have, 
indeed, beeii but few persons who have of late yesirs been even 
committed for trial under this act; few, I mean, whoi compared 
widi the number of crimes actually committed. In the year 1802^ 
only ]9.persons; in 1S03, 24; in 1804, only 6; in 1805, die 
same number ; in 1806, only 9 ; and in 1807, only 5. This ap* 
pears from the returns in die Secretary of State's ofEce: but 
though none have of late years been executed for dib crime, and 
BO few have been charged, with it, it is notorious that die crime 
had lately become extremely, common, and was thoij^t nc^ 
many years i^o to be greatly mcreasing. It was for the express 
purpose of checking that increase of dus description of crimes 
that a police office was established at Shadwell, and the act under 
which it was established, die 39di and 40th Geo. III. c. B7, pur- 
ports to have been paissed for the more effectual prevention of 
depredations on the river Thames* The crime has, however, I 
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tefieve, within the last few years^ been much less frequent, than 
it had been; but this improvement is to be ascribed to the mere 
drcumstance of the wet docks haviog be^n erected^ which has 

^ made the commission of the offence more difficulty and not to 
Ifae cixbtence of a law which held out a punishment thA never 
was inflicted* That prosecutions on thb act have not been more 
frequent is hot surprising^ since in this instance^ as well as in 
those of stealing in shops and in dwelling houses, it depends in a 
very great degree upon the party robbed whether he will prose- 
cute for a capital offence or for a simple larceny. Prosecutors 
in general cannot persuade themselves to adopt the sanguinary 
spirit of the statute ; but it must be confessed, that it is a most 
extraordinary state of the law of any country, that it should de<4 
pend upon the pleasure of a private individual, who is not re* 
sponsible to any one for his conduct, whedier a public crime 
shall be punisbed with death, or with a much less severe penalty. 
The general grounds, therefore, npon which this repeal is sub- 
mittedTto the house are, that the present punishment is much too 
severe for the offence ; that a law, which is not and cannot be 
executed, ought not to exist; and that this law has not even the 
recommendation of any antiquity or experience in its faVour. 
Passed only just before the commencement of the present r^gn, 
and never, or in some very rare and unheard of instances en- 

* forced, it may be truly stated to have been a most unsuccessful 
experiikient in l^istatiouii 

This b certainly not an occasion of v/tiidk I conid with pro- 
priety avail myself to answer all the objections which I have 
heard stated in another place to the principle of this bill, and of 
the two others which were introduced at the same time into this 
house ; but one of these objections appears to me to be of a 
nature, that I ought not to suffer even this the first opportunity. 
that I have had^ to pass by widiout animadverting on it. It has 
been observed, that two years ago an act was passed to take away 
the punishment of death for the offence of stealing to the amount 
of a sh3Kng privately from die person, and it has been stated, 
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duit Ae coDseqaence of this mitigatioti of severity ^has heco 
greatly to increue tbe offeace. This, it has been said, is die ob- 
serfatioD of the judges, and it is added, that in consequence of 
this- obsenration, tliey disapprove of the alterations which have 
been lately projected. Now there certainly can be no doubt, 
^t if the crime has increased, and that idcrease has heeacaused 
by an alteration of the law, that alteration must have been per- 
mcious ; but if the ftct of the crime having increased since the 
law vras altered were clearly established, it would not necessarily 
follow that the alteration of the law was the cause of the increase 
of the crime. Indeed, at the very same time and in the ^ame 
place in which it was stated that the crime of stealing from the 
person had within the last two years increased, it was also stated 
that the crime of stealing privately from shops had abo greatly 
increased during the same period. But with respect to that latter 
offence, there has been no alteration of the law ; it must be to 
some other cause, therefore, that the fact, if it exists, must be 
ascribed; although it is evident, that if the bill lately rejected 
by the lords had passed two years i^o into a law, that supposed 
increase of the offence would have been represented as the ob- 
vious and indisputable eff<^ct of a cause, which, it is now certaiq,: 
never existed. But how is it ascertained that the crime of pick- 
ing pockets has increased since. the repeal of the capital punish- 
ment ? Why, tbe judges, it is said, have observed that it has 
increased. Now the experience and observations of the judges 
may safely be relied on to prove the fact that there have been 
more prosecutions for the offence, but not that the offence^ has 
been more frequent. The judges hear of the crime only whea 
it is prosecuted ; from them we may learn the number of prose- 
/ cutions, not tHe number of offences. But though an increase jof 
offences would' be an evil, the mere increase of prosecutions 
is a great good. It is, indeed, one of the veiCi benefits which 
they who recommended the alteration of tbe law pointed- out;a5 
likely te flow from it. It was said, that in the then state of the 
law, with a punishment so much more severe than die offence 
seemed to deserve, men who had suffered from the crime could 
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not be * iDchiced to prosecute for it^ and the complete, impumty 
whick was the coBsequenoe necessarily tended ^a augment such, 
crimes* Repeal, it ^vassaidy the capital puniidiment^r and pro-. 
aecutioQS will multiply* What was predicted has. happened. 
The kw was repealed, prosecutipns have increased : the experi- 
ment, so tsLT, has been compl|Std|y successful ; and yet those' who. 
are averse to ev&ry thii% which they consider as innovation, im- 
mediately exclaim that a mU^tion of the law has given encou- 
ragement to new offenders* Men, who woUld have escaped aU 
punishment, have .isufiered transportation or imprisonment ; and 
this has been stno^ely cfdled an encoun^ement to ' commit 
crimes* 

.Toalledge the increase of prosecutions as a proof of the ior. 
expediency of the new law, is a judgment not unlike that which 
Frederick, king of Prussia, pronounced upon die effect of some 
of his-^own regulations. He had published an edict, by which 
he had greatly diminished the expense of law proceedii^s: the 
immediate effect of that beneficial measure was considerably to 
increase the number of law-suits.' Persons who had been before 
obliged to submit to injustice^ because the means of obtaining 
redress were tod expensive to come within their reach; were en- 
abled to lay their complaints before the proper tribunals^ But 
this, which was the strongest ' proof of the wisdom of his regu-^ 
lations; was considered by the king as an evil which had resulted 
from them, and he adverts to it as such in a subsequent edict, in 
which he seems to repent of the imaginary mis^ief and the real 
good which he had done, and, as a remedy for it, he adopts the 
strange expedient of commanding, by his royal authority, that 
every, litigation, » whatever be the subject, and however intricate and 
involved in difficulties, should be brought ^to a termination within 
the period of a year. Just of the sadie kind is the evil which is 
supposed to have resulted from the late change in our criminal 
law« That the law thus violated renotains unexecuted, is surely a 
veix extraordiaaiy effect to refer to in proof of its excellence. 
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But dicMigh I can fee deiects in our stetoftes^ and woM ^adly 
correct them, it is ?ei7 unjuttfy that I Ymve been r^reaented as 
.not holding our q^atema of law b sufficient veneration. It would, 
indeed, be extraordinaiy if I, who have passed my life in the 
study. Or the practice ot the law, who owe what little considera* 
tioD I eii|oy in society to die legd knowledge wUcfa I am aup* 
posed to possess, and who must lode to die same source for 
whatever honours or advantages I may be ambitious hereafter to 
attain, it would indeed be extraordinary if I were desirous of 
weakening die respect which is due to our laws. My respect 
and admiration of our judicial syHem are not the weaker for 
being the result of a careful examination. The same attentive 
consideration which has led me to the discoveiy of supposed de* 
fects, has made me sensible ol excellencies which are, perhaps, 
unobserved by those who are loudest in dectaripg diat all is excels 
lent ; and I cannot admit that I deserve the reproach of being an 
inconsiderate iimovator, because I have . attempted to remove 
some imperiections in our law, and to render it still more deserv- 
eHy than it is at present, the object ot universal admiration. 

Sir S. Romilly concluded by moving. That the bill be read a 
diird time on Wednesday next, v^ch was ordered. When that 
day arrived, however, the other business before the house made 
it in^KMsible to proceed on it; and it being evident ithat there 
was liot time to cany the bill diroiq(h the other boimse, it was 
given up, tmi, a few days afterwardS| the parliament was 
prorogued* 


* C|D|Nei «f the three BiOi which were proposed to thd Legisfaitiire, and 
were rejected, are at the condnnon of this 
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IN 


EDINBURGH, 

Bdmm l»t <fJmmary 1768, mi SUr ^ijDtceat^ 1780, 
SEVENTEEN PERSONS SUFFERED 


YcMk 

Mofder. 

House- 
brealuiig. 

Highway- 
robbery. 

Shecp- 
tteaUng. 

Fetgerjr. 

Totel. 

1768 

1 


1 



1 

1769 





1 

Q 

1770 

1 

2 

1 


1 

r 

5 

1771 

\ 


1 



1 

1773 


1 



• 



1 1773 

2 

1 

' 


2 

5 

1774 



* 

1 


1 

1775 

1 


« 


« 

3 

1776 





«• 



1777 

■ 

1 


• 




1778 







1779 



■ 





nil ■■ 

1780 


* 



1 

1 

Total 

5 

8 

4 

1 

4 

17 


\ 
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IN 


ABERDEEN, 

r • 

Bdween^Ut of Jmuary 1768, and Stst of December 1790, 

THREE PERSONS SUFFERED 


YeAn. 


1768 


Murder. 


1769 


1770 


1771 


1772 


1773 
1774 


1775 
1776 
1777 


1778 


\ X 


. 


1779 

1780 
Total. 


2 


House- ] 
breakiDg. I 


^>»! 


1 


atsr 


l^tal.' 








1 


1- 


-4 


1 


4= 
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IH 

PERTH, 

I 

P^mem Ut <f Janmiy 1768, and Sia <f Decembtr 1780, 

EIGHT raHSONS SUFFERED 


9e{#« 


TeuB. 

Murder* 

1 

HOOM* 

breaking* 

liftiog. 

Horn* 
stealing* 

Cattle- 
stealing. 

Total. 

1768 

• 


t 


f 



1769 






^ 

1770 





' 



1771 



- 






177S 

, 

I 


•1 ! 
1 


I 

1773 

1 


I 

1 

. 

2 

1774 

• 

I 

" 

» a 


1 

1775 

1 

i 


^9 

1 

1 

1776 

• 

• 

i 

1 


• 

I 

1777 




• 




1778 


» 

• - 

• M. 

1 

I 

1779 

' . 




^ 



1780 


1 




1 

Total. 

3 

2 

1 

, 3 

1 

8. 
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IN 


AYR, 

Beiwem \9trf January 1768| mi 9M of iVenrtfttfr 1780^ 

TWO raiRSONS SUFFE|tEI> 


Yean. 

MllNOT* 

a -a 

1768 




1769 




1770 


a- 

1771 




1778 

■ 



177S 

\ 



1774 


p 

1775 

• 



1776 




1777 

\ 



17T8 




1779 

— ^ . 

1 

1780 


1 

Totd. 

-J 

« 


S79 


IN 


GLA 


W, 


• 

Between Id of Jammry 1768, and 31«( ^ December 1781)^ 

FIVE PERSONS SUITEREO 


Years. 

Murder. 

Highway-Robbery. 

Theft. 

Stealing Letten. 

TotaL 

1768 




\ 



1769 

1 



• 

1 

1770 




/ 



1771 







1772 


- 





1773 


2 

1 

• 


3 

1774 

• 

• « 





1775 



1 


1 

1776 


■ 


1 

1 

1777 


« 





1778 




\ 



1779 


, • 

• 




1780 


» 





Total. 

1 

3 

1 

1 

5 


S80 


IN 


STIRLING, 

Setwem itt of Jaumry 1768, ani Zltt ofDeember 17iN>, 

I 

ONE PERSON SUFFERED 


9eati|)j 


Yean. 

Hone^tealing. 

Total. 

1768 




1769 




1770 




1771 
1779 







1773 

1. 

1 

1774 

/ 

• 

1775 




1776 

~ 



1777 

•, 



1778 




1779 




1780 




Total. 1 

1 

1 


I \ 


. / 


391 


^ 


IM 

INVERNESS, 

,Betmm Ist qf. January 1768, and SUt ofDeember 1780, 

OinE PERSON SUFFERED 


Yean. 

1 

Robbing Hail. 

Tout 

176 

. 



1769 

' 



1770 

« 



1771 




1773 

1 

1 

1773 

•s 



1774 

f 



1775 




1776 

] 



1777 




1778 




1779 


- 

1780 




Total. 

1 

1 


f» • t 


96a 


IN 


JEDBURGH, 

Beiwem M^ January 1766, and Slit ofthcembtr 178Q^ 
> THREE PERSONS SUFFERED 



Y«un. 

1768 

1 M»te. 

WoMiihfirtim. 

Robbwy. 

1 

ToteL 






1769 

k 

» 


«i 

1770 


.1 

• 

1 

1771 



1 



1772 



. 



1773 

1 



* 

1774 






1775 






1776 

1 


1 

1 

1777 




^ 




7778 


- 




1779 

• 





1780 






Total. 

1 

1 

1 

^ 


S8»- 


IN 


DUMFRIES, 

Between 1st of January i768, and SUt of December 1780^ 

. ONE PERSON SUFFERED 


^ea^. 


Yean. 

SteaUng Letten. 

\ ■ 
Total. 

1768 




1769 




1770 




1771 




1772 

J 

• 

1773 




1774 

* 



1775 


b 

1 1776 


. 

1777 




1778 

II 1 



» 

1779 

- 



1780 

1 

1 

Total. 

im — .fiM^ 

1 

1 


984 

IN 

SCOTLAND, 

Between lit qf January 1768, and 3M of December 
FORTY-ONE PERSONS SUFFKRFT) 

1780, 

Tmib. 

1768 
ir69 

irro 
vn\ 

177S 

1773 

1774 

1775 

1776 

177^ 

1778 

1779 

1780 

u 

Total 

Mw- 
4fr. 

bTMk- 
taf. 

Wlglu 

TiMit 

8ho^ 
liftiiif. 

tog. 

Kmm- 

•tMl^ 


fwry. 

SlMl- 

in, 
Utt«n 

Rob- 

■ 

1 

• 





' 

• 




1 









s 
1 

• 



t 

4 

1 
1 




« 

' 1 







. 


1 

. 

1 

* 


4 

* 

1 

S 


t 

S 


■ 


1 


1 

1 


"■ 



3 

1 
1 

* 

% 





• 

1 

1 

1 
8 

1 

» 

1 




1 


T 



1 



t 

3 


' 

1 


13 

7 

• 

7 

1 

1 

1 

4 










' 




• 


The foregoii^ tiMes are pubKshed widi the hope that, now^ or 
at aome future time, this volume may find its vmy into Scotland : 
and that these tables may be there completed by some peacelful 
disciple of chiistianitjr, who is not unnundfiil of the words of 
their own sweet poet, 

^ Thkki Ibr a voatent, Ml hii wretched fiite. 
Whom ffiends and fortune qmte disown I* 

The annexed tables of jike convictipns and executions in Lon- 
don and Middlesex, from Januaiy, 1731, to December, 1740, are 
published as specimens of tables from 1731 to 1810, which are 
preparing^ for puMication, and are intended to be published during 
the, course of the next year. 
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IN 


LONDON AND MIDDLESEX, 

BETWEEN ,' 

The Ist of January, 1731, and the 31sf of December, 174a 
FIVE HUNDRED AND THIRTY-ONE PERSONS 

OF WHICH NUMBER 

THESE HUNDRED AND SIXTEEN PERSONS 

% 


Yean. 


CoDYicted. 

— . 1 

Not executed. 

1 

Executed. 

1781 

45^ ' 

11 

34 

1733 

65 

31 

34 

1738 

60 

19 

41 

1734 

53 

26 

26 

1 1735 

65 

29 

36 

1736 

39 

15 

24 

1737 

56 

34 

32 

1788 

58' 

19 

39 

1789 

48 

18 

30 

1740 

48 

33 

20 

* 

Total. 

581 

215 

316 


PARTICULARS 
OF THE CONVICTIONS AND EXECUTIONS FROM 
Ut Jan. l7Si, to Dec.Sl, 1740.^ 

AS .CONTAINED IN THE FOREGOING TABLE. 


V * 



/ 

OFFENCES. 

1 ^ 

CoDvicted. 

Not 
Execated. 

Executed. 

Murder .•••...•. 

40 

8 

32 


Child Murder 

, ^ 

3 

5 

Highway Robbery .... ... 

205 

52 

153 

Burglai^y 

95 

31 

64 

Shop-hfting « 

7 

6 

1 

Stealing in DweUing House . . 

80 

62 

18 

Horse-stealing . ... . . . 

25 

12 

13 

Stealing privately from Person 

27 

22 

5 

* 

-Deer-stealing 

1 



1 

' Coinins* 

13 

5 . 

8 


fbrfiferv- ...•••.•• 

10 

6 

4 

.^VI^«^AJ ...•••.•• 

' Sending threatening Letter . . 

: 4 

2 

2 

Arson . • . 

. ■■ ■ • » 

I 



ft 

1 

Turnpike-levelling . . ... 

2 

* 

1 

\ 

Recruiting for Foreign Service 

3 

2 

1, 

Rape .......... 

6 

. -J 

• 



6 

• 


Unnatural Crime . . . . . . 

2 

.. 3 



Returning from Transportation . 

a 

.1 

1 

Total . . . j. 

531* 

315 

316 
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S88 . PRIVATELY STBALINp BILL. 

The following are copies of die biBs which were preferred to 
the L^lature id 1810^ and did not p^sa into Laws. 

A BILL 

To Repeal so much of an Act passed b die l€di year of the 
reign of Queen Ann, mtituled ^' An Act for die more effec- 
tual preventing and punishing Robberies that diall be, com* 
mitted in Houses," as takfes away the benefit of clergy fix)m 
persons stealing any money, goods, or chattels, wares, or mer- 
chandises of the value of forty shillings or ^ more, in any 
dwelliw house or oudiouse diereunto belonging; and for 
more effectually preventing the crimes of stealing in dwdling^ 
houses or outhouses thereunto belonging. 

Whereas by an Act .passed in the 12di year of the reign of 
Queen Am, indtuled ^' An Act for the more effectual preventing 
^nd puiuriiing Robberies that shall be committed in houses, it is 
amongst other things enacted, that all and every person that shall 
Ht angr time after the first day of July, in the year <MQe thounnd 
ieven hundred and thirteen, feloniously steal any money, goods, 
or chattels, wares or merchandises, of the value of forty shiliiqgis, 
or more, being in any dwelling house or outhouse thereunto be- 
longing, although such house or outhouse be not actually brokefi 
by such offender, and although the owner of such goods, or any 
other person or persons be or be not in such house or outfaoose, 
or slvdl assist or «id any person or persons to commit such of-- 
fence, being theveof convicted or attrnted by verdict or confession, 
or b^ng indicted thereof, shall stand mute, or will not direcdj 
answer to the indictment, or ^hall peremptorily challenge above 
the number of tw^ity returned to be of the jury, shall be abso* 
lutely debarred of and firom the benefit of clergy. 

And whereas the said act has not been* found effectual 
tor die prevention of the crimes therefii mentioned, and it is 
dierefore expedient that so much of the said act as is hereinbe^ 
totm reekefl^ shall he cepealed. 
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'Atd -wfalNreM it diigkt tend more tttet^asUj to present 
the crkoe of hrceny in a dwdling honse^ or outhouse ifaerei- 
unto bdoiigiiig, if everf such offence were piimaiittble move se» 
▼«retf di&Q timpie kuKeiiy. 

fie it tberefom enacted by the King's most exeellent Majesty, 
by «nd with the advice and consent of the lords spiritual and 
temporal^ and coinnons^ in this present parliament assembled, dnd 
by the audiority of, the same, that so much of die said act as is 
bereinbefore recited shall^ from be^ 

and the same is hereby repealed. 

And be it furdier enacted, that from 
e^eiy peiaon who shall feloniously sted aAy teon^, goodd> or 
dmHtitU, wares, or mercbandises of the value of 

or more, l)eing in ai^ dwelHng house or 
outhouse thereunto belonging, or who shall aid or assist any per^^ 
eda to commit such offence, shall be liable to be tranqrartaDJ be- 
yond the seas for life, or for such term, not less than seven years^ 
as the judge before whom any such person sball be convicted 
Aall a«^dge, or shall be liable, in case the said, judge shall think 
fit, to be imprisoned only, or to be imprisoned and kept to hard 
labour in the comtnon gaol, house of correction, or penitentiary 
house, for any term not exceeding seven years. 


A BILL 


To Repeal an Act passed in the (24th year of the reign of King 

. George the second, intided an Act for the mofe effectual 

preventing of Robberies and Thefts upon any navigable 

rivers, ports of entiy, or dischai^e wharfs and quays ac^ 

cent, and for more effectually preven^ng the said crimes. 

Whereas by an act passed in the 24th year of the reign of 
King Geoi^e the second, intitled an Act for the more effectual 
preventing the Robberies and Hefts upon any navigable rivers, 
ports of entry or discharge, wharfs and quays adjacent, it is en- 
acted that all and every person and persons that shall at any tirne^ 
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.from* and after die twenty-fourth day of Jane^ one thousaiidaaren 
luuidred and fifty-one, felonioudy steal uiy goods, wares, or^mer- 
chandise of the value of forty shiQiDgs, in any slup^ baige, Ulster, 
boat, or other vessel or craft, upon any navigable river, or in any 
port of ^ntiy or dischaige, or b any creric belmiging to any navi- 
gable river, port of entry or dischaigey within the Jkingdom of 
Great Britain, or shall feloniously steal any goods, wares, or mer- 
chandise of the value of forty, shillings upon any wharf or quay 
adjacent to any navigable river, port of entry or dischaige, or shall 
be present aidii^ and assisting in die committing any of the of- 
fences aforesaid, being thereof convicted or attainted, or beiiig 
indicted thereof, shall of malice stand mute, or -will not directly 
answer to the indictment, or shall peremptorily challenge above 
the number of twenty- persons retunied to be of the juiy, shall be 
eauluded from the benefit of cleigy. ' ^ 

And whereas the said act has not been found eflectual for the 
prevention of the crimes therein mentioned, and it is therefore 
ejLpedient that the same should be repealed. 

And whereas it might tend more effectually to prevent tlie crime 
of larceny in ships, boats, or other craft, and upon wharfr and 
quays, if eveiy such offence were punishable more severely than 
simple larceny. 

Be it therefore enacted by the King's most excellent Majesty, 
by ud with the advice and consent of the lords spiritual and tem- 
poral, and commons, in this present parliamentassembled, and by 
die audiority of the same, dutt the said act shall from 

be, and the same is hereby repealed. 

And be it flnrdier enacted, that from and after 

all and every person or persons that shall at 
any dme from and aflter the twenty-fourth day of June, one diou- 
sand. seven hundred and fifty-one, feloniously steal any goods, 
wares, or merchandise, of the value of 

in any ship, baige, or lighter boat, or other vessel or craft, upon 
any navigable river, or in any port of entry or dischaige, or in any 
creek belonging to any navigable river, port of entry or dischaige^ 
within die kingdom, of Great Britain, or shall feloniously steal 
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9iay goods, Wires, or merchandise, of die value of 
apdn any ^harf or qiiaj adjacent to vaj navigable river, port of 
ei|ti7 or discharge, or shaH be present, ai^Kng and assisting in the 
committiBg any of the offences aforesaid, shall be liable to be. 
transported beyond the seas far life/ or for such term not less 
dian seven years, as the jud^ before ^om any such penon shdl 
be convicted, diall adjudge, or shall be liable in case the said 
joBigb shall tfaiHk fit, to b6 iuMHisoned only, or to be imprisoned 
and kq>t to hard labour in tfie common goal, house of correctictti, 
or penitentiary house, for any term not exceeding seven years. 


A BILL 


To Repeal so much of an Act passed in the 10th and 11th years 
of the roign of King William die third, intilled ^^ An Act for 
ihe better /appreheoding, prosecuting, and punishing of felona 
that commit burglary, house*breaking, or robbeiy in.shqM^ 
warehouses, cdach'-hooses, or stables,* or that steal horses; as 
takes away the benefit of cl«|^ firom persons piivatdy steding 
in ^ any shop, warehouse,- cgi^ichrhouse, or-qltehle, «ayg»Qds, 
wares, or merchandises, ^of the value of five shiUu^, and far 
more effectually preventing the crime of steding fvivatsly .ia 
shops, warehouses, coach-houses, or ^tables. 


.^ .» 


Whebeas by an Act passed in the lOtb and 11th yean of the 
reign of King William the third, ki$itled ''An Act for the better 
apprehending,. prosecuting, and punishing of falons that cominit 
burgbry, house-breaking, or robbery in shops, vrardiouses} coach- 
houses, or stables, or that steal horses,'' it is amongst other Aivgi^ 
enacted, diat all and every person and persons that shall at imy 
time and times, by night or in the day time, irom and after tfao 
twentiedi day of May/ in the year one thousand six hundred and 
ninety-nine^ in any shop, virarehouse, coach-house, or stable, pri- 
vately and feloniously steal any goods, wares, or merchandises, 
l>eing the value of five shillings, or more, although such sbop^ . 
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waiehoute, ootdiJioiii^.or ateble, be not iMrtuaHy brcAe opm hf 
ioch . offender or offendersi and altfaoiigb tlw owntf» ^ Mch 
gopd^ or «nj odier penfon or persons )ie or be iiot jb ench Aop, 
wtfebouMty coech-hoiuei or ,ilnb]e>^lo be,. pat in f^vt, or dmU 
aniB^ hii% or command loiy perio* or pertooa to tommit mch 
ffiwce, being tbeieof coiTOcted or allfiintod.by Terdid or coofei- 
mm, or beiw indif^> or ibiU p^r^nplorilf crindleoge above the 
number of tl||«e anditwen^ pmoqait petuMsA. to lie of tbe jw^, 

ofcleqDr* 
And whereas the said act has not been found effectual for the 

"prevention of the crimes therein -menlMmed^ and it is therefore 

expedient that so much of thesmd act as is hereinbefore recited, 

shodd be repealed. 

r.Aiid whenav it- might tend fl|or» eiectuallj %o prerent the 

oritDe bf larceny » abopB, ivarahenses, eoach-hooses, and stables^ 

if cvetyi juoh offisofe were punisbable more severtly ttttr rimple 

BektfaerefiMenactedby die Ktng^s niost excellent MajeAy, by 
and witfa the advice and^conamt of the lords^phitual and teroporaly 
arid ^ovumow^ in this present parliament assembled, and by tbe 
aHdionty of the same, Aat so much of the sud act as b her^- 
bafors rebiled^ shall be, and 

the same b hereby- repealed. - 

And be it further enacted, that from 
every pevs<N(i who bhallprivalrfy anA felonionsly steal wsy goods, 
wares, or teerchamfises, of the value of ^ ' or 

iMve^ ill any shop^ ^warehouse, £oach4iouse, or etdble, or who 
shall aid 0t assist aiiy person to commit such offence, AisS\ be 
Uablcf to be transported beyond the seas for life, or for such terai, 
nbt lem than seven years, as the jui^ before whom any such per- 
son riiell be convicted, shall adjudge, or shall be liable in case 
the said judge shall'thinfk fit, to be imprisoned only, or to be im- 
prisoned and kept to hard labour in the c<»nmon goal, houie of 
correction^ or penitentiary house,, for any term not exceeding 
stiven years. 
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SIR WILLIAM MEREDITH. 


X ^HAV£ dmdj nkl lomediiog m prabe of his sj^ecdies* 
Tbey \fme m them nrhtt an old poet calls '^ Veiiis of Naturei,*'— 
a kevtUkimmfiliatyj Jbsfete wbich wit^ and elegance^ and aciite<» 
flew^. and the pomp ef words, aink into ina^ifieance. 

ONi FKSQVfiKT EXBCUTIONS. 

I agr^e with my honourable friend (Mr* Combci) that no 
greater crime cap he committed than the wSful setting fire to 
merftbant shipsf, whi<^ may endangM* not only Kves wd proper* 
tie^y but public safety. I should ttnnk this orkne^ above all 
others, fit to be pnnished with death, if I could suppose the im* 
flictipn pf death at all useful in the prevention of cjrimea. 

But in subjects of this nature, we are to consider, not what 
the individual is, nor what he may have done ; we are- to con- 
sider only what is right for public example, and piivate safety* 

Whether hanging ever did, or can, answer any good purpose^ 
I doubt: but the cruel exhibition of every executipii day^ IS a. 
prx>of that hanging carries no terror with it. And I am confi*, 
dent that every new sanguinary law operates as. an encouragement 
to commit capital offences ; for it is not the mode, but the cer?- 
tainty of punishment, that creates terror. What men Ipiow they 
must endure, they fear ; what they think they can escapei they 
despise. The multiplicity of our hanging laws has produced two 
things ; frequency of condenuiation and freqi^ent pardpos* A» 
hope is the first and greatest spring of action, if if was sQi that, 
ou^ of twenty convicts, one only was to be pardoned, the thie£ 
would say, " Why may not I be that one f ^ Bpt since, as QW 
laws are actually administered, not, one in twenty is executed. 
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die thief acts on the chance of twenty to one in his fiivour, he 
acts on a fair and leasonaMe presomption of indemnity; and I 
verily believe, that the confident hope of indemnity is the cause 
of nineteen in twenty robberies that are committed. 

Bat if we look to die executions themselves, what example do 
diey give i The thief dies either haidciied or penitent. We are 
not to conrider sudi reflections as occur to teasonaUe and good 
men, but such impressions as are made on the tfa ooghd e os, the 
desperate, and the wicked. . These men lo»k on. the hardmed* 
^llain with envy and admiration. AU that admiraticm and con- 
tempt of death %rith which heroes and martyrs inspire good men 
in a good canse, the abandoned viDain feels in seeing a desperado 
Gke himself meet death with intrepidity. The penitent thief, on 
the other hand, often makes the sober viOam think in this way ; 
himself oppressed widi poverty and want, he sees a man die with 
that pemlence which promises pardon for his sins here, and hap- 
piness hereafter ; straight he thinks, that by robbery, forgery, or 
murder, he can relieve all his wants ; and if he be brou^t to 
justice, the punishment will be short and trifling, and the. reward 
eternal. 

Even in crimes which are seldom or never pardoned, death is 
no prevention. Housebreakers, forgers, and coiners, are sure 
to be hanged : yet housebreaking, forgery, and coining, are the 
very crimes which are oftenest committed. Strange it is, that 
in the case of blood, of which we oi^ht to be most tender, we 
ibould still-go on, i^inst reason and against experience, to make 
uitavtailing slaughter of our fellow-creatures. A recent event has 
proved that policy will do what blood cannot do. — I mean the 
late r^uladon of the coinage. Thirty years together men were 
continually huiged for coining; still it went on: but on tl^ new 
regulation of the gold coin, it ceased. This event proves these 
two thmgs: the efficacy of police, and theinefficacy of hangiiy. 
But, is it not very extraordinary, that since the regulation of the 
gold coin, an apt has passed, making it treason to coin silver i But 
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httkitoppedthecram^ of silver? On thecontrarfidoyoaiiot 
hear of it more than ever? It seeoia as if the kw and the crime 
bore the same. date. I do not know what die hooofindbk men^ 
ber thinks who brought in the bill ; but perhaps some feelings 
.may cdme. across his mind, when he sees how many lives he is 
ta^iqg away for no purpose. Had it been fidriy stated^ and spe^ 
cifically pointed out^ what the mischief in coining sRver in the 
utmost extent is, that hanging bill m^it not hove been so 
raadily adc^ted; under the name of treason it found an eaqr pas* 
sage. I^ indeed, have always understood treason to be nothing 
less t^n some act or conspiracy i^ainst the life or honour of the 
Kiogy and the safety of the state: but what the King or state 
can suffer by my taking now and then a bad rixpence, or a bad 
•hillii^y I cannot imagine. 

' By this nickname of treason^ however, there lies at this iio* 
ttent in Newgate, under sentence to be burnt alive, a ^1 just 
tunied of fourteen ; at her master's bidding, she hid some white 
washed Aurthkigs behind her stays, on which the jury found her 
guilty, as an accoii4>lice with her master in the treason. The 
ttaster was hanged last Wednesday; and the faggots alllgy ready 
; — no' refmeve came till just as the cart was setting out, afeid the 
girl would have been burnt ahve on the same day,, had it not 
been for the humane but casilial interference of Loid Weymouthi 
Good God, sir, are we taught to execraite the fires of Smith^ 
field, and are we lighting tbem now to burn a poor harmless 
child for hiding a white washed forthing ! And yet this faarb^ous 
sentence, whidi ought to 'make men shudder at die thoi^ht of 
shedding blood for: such trivial caiuses, b brought as a reason for 
more (umging and bucning. It was recommeaded to me o^ 
many days ago^ to bring in a bill to make it treason to coin ciil|^ 
per, as well as gold and silver. Yet, in the formation of these 
sangu in ary la^s, humanity, religion, and poliqr, are thrown out 
of the question. This one wise argument is always sufficient ; if 
you hang for one hualt, why not for another? Tf for stealing « 
sheep, why not for a cow or a horse? If for a shilling wlqrnot 
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|(iri^baiidkiercliief> duit it wortb ei^taai|Mice? andipoo* We 
llMrafiM 4101^ to olppoae Ihe inoiease of iheu new kwi ; the 
mon, bttMMe ererjr freib one hegeta twenty odbera. 

# • 

When a number ct puiiameQt bivga in a new hanging law, 
lie begins wifb nentiooing some injury that may be done to firi* 
9»te property, for which a man is not yet baUe to be hanged; 
and then proposes the giUowA as the specific and infisUible mens 
crfeure aad prevention. But the bill, in progress of time, makes 
.crimes capital, that scarce deserve whij^ing. For instance, the 
ehopUftiqg aot was to prefent bankers and silvesmndbs, and other 
sb(9s, where there are commonly goods of great value, from 
baim( robbed; but it goes so frr as tp make it death to lift any 
diiug off a counter with intent to steal. 

Under this act, one Mary Jones was eiearted, whose case I 
jibi^ just menlioa; it wm at the time when press-warrants mete 
mmd, on the alarm about Falkland Isfamds. Hie woman's bus- 
bind was pressed, their goods seiased for some debt of bis, and 
she, Willi two small children, tamed into the streets a-b^ging. 
^is a drcumstance not to be foigotten, that she was Tery young 
(under nineteen) and most remarkably handsome. She went to 
H linen dmper's sfcrnp, took some coarse Jinen off the coonCer, 
and slippfid it under her cSloak ; the shopmui saw her, and she 
laid itdown: for this she was hanged* Her defence was (I have 
die trial in my pocket) '' that she had lived in credit, and wanted 
for nothing, till a presa-gang came and stole her husband frcnn 
ber ; but since then, ihe had no bed to lie on; nothing to ^e 
ber children to eat; and diey were almost naked; and perhaps 
she mii^t have done something vnrong, for die harcDy knew what 
she did:" The parish oflkcrs testified die troth of tins stoiy ; but 
U sOfms, there had been a good deal of shopKftiiig about Lnd- 
gate : an example was thought necessary; and this woman was 
haqged for the comfort and satisfaction of some shopkeepers in 
littdgale-^treet Wben brouf^t to receive sentence, she behaved 
in sncha iiantic manneit, as proved her mind to be in a distracted 
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and desponding State ; and the chdd was sacking at her breast, 
when she set out for Tyhinrn. 

Let us reflect a little on diis woman's fate. The poet sagm^ 
^' An honest man is the noblest work of God/' He might lacm 
said, with equal trudi, that a beauteous woman's the noblest work 
of God. 

But for what cause was God's creatioa robbed of this its no^ 
blest work i It was for no injury ; but for a mere attemptta' 
clothe two naked cbildrai by unlawful means: Comptate tbb' 
with what the state ^d, and what the hw did. The state Im* 
reaved the womani of her hosband, and die cMdieB of a fidiier 
who was all their support; die law deprived At wtexaoan of her 
life, and the children of tbdr remainiiig parent, exposing thev 
to every danger, insult, and merciless^ treatment, thai desdtite 
and helpless orphans sufiRnr. .Tike aU the circumstances together^ 
I do not beliere that ii fouler murder was ever committed a^ponst 
law, than the murder of this WMtian by law. Some who htaat 
me are perhaps blaming the judges. Injury, (the faahgnum; biit 
neither judge, jury, nor hangman, are to blame ; they are mi- 
nisterial agents; the true fattngmsn is die member of ^Mulia- 
ment: he who frames the bloody law is answerable ibr the blood 
that is shed under it. But there is a further consideration stili 
Dying as these unhappy wretches ofiten do, who knows what 
their fntuie lot may bel^-Perfaaps, my honourable friend who 
moTes this bill, has not yet consideml himself in the lig|it of an 
executioner; no man bi» more humanity, no man a stronger 
sense of reii^OB than htmsetf ; and I verily believe that at this 
moment he wishes as little success to his hangmg hw as I doJ 
His nature niost recoil at making Umself the cause, not only of 
shedding the btawl, but perhaps destroying the soul of his fe^ovif^ 
cfsatnres. 

But tfio Wretdies who die are nQ| die only sufferers; Ihereare 
moroan^ greater Idbjects of compaisioii still; I mean the stir^ 
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nviag rebtioiii aad fnends. Who knows how many innocent 
diSdrenwemaybedoonung toignonuny and wretchedness ? Who 
knows how many widows' hearts we may break with grief, how 
maay gi^ hairs of parentB we may bring widi sorrow to the 
pviti 

The Mosaic hw ordained, that for a sheep or an ox, four 
and five fold should be restored; and for robbing a house, dou- 
ble; that is, one fold for reparation, the rest for example; and 
dbe forfoitiire was greater, as the property was more exposed. If 
Am thief came by night, it was lawful to kill him ; but if he 
came by day, he was only (o make restitution; and if.he had 
nothing, he was to be sold for his dieft. This is all that God 
required in fi^ooies, nor can I find.in history any sample of such 
laws as ours, except a code diat was framed at Athens by Draco. 
He made every qffience capital, . upon . this modem way of- rea- 
aonii^; '' That petty crimes deserved death, and he knew notlung 
wome for the greatest." His laws, itb said, were written, not 
widi ink, but with blood ; but they were of short duration, beiii^ 
all repealed by Solon, except one, for murder. 

- An attempt was made some years ago by my honourable 
fnend, Sir Charles Banbuiy,. to repeal some of the most absurd 
and cruel of our capital laws. The bill passed this house, but 
was rejected, by tiie lords, for this reason ; '' It was an innova- 
tion, they said, and subversion of l$w.'' The very.reverae is 
troth. These hanging laws are themselves innovations. No less 
than three and thirty of them passed during the last reign. I be- 
lieve, I myself was the first persMi who checked the jHtigress of 
dftem. When the great Alfred came to the throne, he found the 
kingdom over^run with rpbbers ; but the^y expedtent of hang- 
ing never came into his head: he instituted a police, ^4iich was, 
to make every township answerable for die felonies comn^ttedin 
it^ Thus property became the guardian of property ; and all 
roMmy was so effect|ia}ly stopped, that (tlie historiaps tell; us) 
in.ft.very short time a man* mighl. travel through |fa^ kingdojn.ipr 
armed, with his purse in his hand. 
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Treason/ murder^ rape, and burning, a dwelling honee, were 
all tiie crimes that were. Hable to be puniahed with death by our 
^ood old common law. Afid such was the tendemess, sufoh the 
reluctance to shed blood, that if recompence could postobly he. 
made, life was not to be touched* QTreaspn being against tte 
Kii%, die remissicm of the crime was in the crown. In dfaie ,pf 
murder ilself, if compensation could be made, the next of km 
.xuight cBsqharge the prosecution, which, if once discharged, coidd 
not be revived. If a ravisher could make the injured w om a n s n- 
tisfoction, the law had no power over him ;' she might marry^the 
man under the gallows, if she pleased, and take him .from the 
jaws of death to the -lips of matrimony. But so&tally are we 
deviated from the benigni^ of our ancient laws, thkt there b now 
under sentence of death an unfortunate clergyman, who made 
satisfoction for the injtury he attempted ; the satisfiiction was ac* ' 
cepted ; and yet the acceptance of die satisfaction, and the pco^ 
secution, bear the same date. 

There does not occur to -my thoughts, a propodtion moreab- 
horrent from nature, and from reason, than that in a matter of 
property, when restitujtion is made, blood should still be re- 
quired. But in r^ard to pur whole system of criminal law, and 
much more to our habits of thinking and reasoning upon it, there 
is a sentence of the great Roman orator, whichi wjsh those who 
hear me^ to remark. Exhorting the senate to put a stop to exe- 
cutions, he says, ^' Nolite, quirites, ha«c sevitiam diutius pati; 
** quae non- modo tot dves atrocissime sustulit, sed humanitatem 
" ipsam adunet consuetudine incommodomm.''. 

^Having said so inuch on the general principles of our criminal 
la\irs, I have only a short word or two to add, on die two pro- 
positions ^ow before us; one, as moved by tfae^ honouraUe geih 
tleman (^(r; Combe) to hang persons d^ wilfrdly* set fire to 
shijus; the other, moved as an amendment by my honouralde 
friend (Sir CharW Banbury)|j|s, toc^impelsuoh o£fe^deKS'.t^^ 
seven years on the Thames. 


^ MEREDITH. 

The qoettioii aiiMs from die aiamutig efwtv 6t Ae kfe fires 
•t BwtBinoiith and Bmtid ; for wUch the hiMidkry is pot to 
death. Bat, wiB an act of parliament present such men as 
John die Painter from coming into Ae moM, or cODtroid them 
tiben diey are m it f You mi^t as well bring in a bill to pre- 
WBt die appearance or itigulale the motions of a comet. John the 
Fainter was so hr from fisaring deadi, diat he coinrted it; was 
eo far from concealing his act, that he told full as mudi as was 
Wue, to his tfwn coovietion. When once a viUain tarns endia- 
aiast he is abohre all law. Fonishment is his* reward^ and deadi 
hisf^iy. But, dioogh this law wiO be usdess t^ainst tiUains, 
it is daqgerous, and may be fatal to many innocent persons. There 
h Hot an honest industrious carpenter or saflor, who may not be 
en^kmgered in die course of his daily labour; they are consfandy 
asing fire and combustible matter, about ahipping, tening, and 
pilchingy and caufldng : accidents are contmuaify happeniiig; and 
who knows how many of these accidents may be attributed to 
designf Indeed, die act says, the firing must be done wilfully 
and malicioiisly; but jui%es and juries do not always distii^uish 
ri|^ between the £m^ and the iiMention. It is the province of 
a jury only to tfy die fiKt by the intention; but they are too apt 
to jiMi^ of the intendon by the fact. Justices of the peace, 
however, are not famed for accurate and nice distinctions; and 
aA the horrors of an ^nominious death would be tbo much to 
dneaften every honest lAipwright with, for what may happen in 
die necessary work of thenr calling. 

But, as I think puniriiment necessary for so heinoud an ofifence, 
and, as die end of all punishment b example: of die two modes 
to! p«ddime»t, I shall prefer that which is most profitable in 
point of exam{de. AH^wii^, then, the punishment of (feath its 
utmost force, it is only Aort and momentary ; that of bboin> 
pemanent; and so miudi example is gained in him who is re^ 
a^wei for labour, more than in Um who is pot to death, as dbere 
are hours in the life of die one, b«food die short moment of die 
others deadi. 
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MB.UBBANy 

In justice to a gentleman who filk a very high situation^ 
and whose expressions, in die course of a very impcHtant debate, 
were involuntarily misrepresented by the reporter, I beg the fii- 
vour of you to insert' the following statenient in your loi^ este- 
blished and well-conducted Repontory. 

I am, sir, . ' 

Your well wi^er, - 

PHILOPATRIS VARVICENSIS. 

In p. 59 L of a book lately published by me, I had occasion to 
introduce a |>a8sage, /yirhich I had read in the Evenidg Mail of 
June 17, 1808, which appeared also in another London paper, 
without any material variation ; and which, so &jr as my inforaia- 
tion extended, had been neither contradicted nor Qualified in any 
'<^ our newspapers. But, previously to makii^ any remarks upon 
the contents of the Wbove-menf ioned passage, I said in express 
terms, that I didf not ^' venture to answer for the accuracy of a 
newspaper representation ;" and of course I was prepared to avail 
myself of such credible testimony, as might enable me to correct 
any mistake committed by the reporter. Since the publication 
of my book, I have had the satisfaction to be told by a ipember 
of parliament, that the two boys, capitally convicted at Chester, 
did not suffer judgment, but were transported for life ; that this 
mitigation of their sentence was mentioned in the House of Com- 
mons by Mr. Justice Burton, who tried them ;^ and that he meant 
to apply the words ' production of iniquity,' not to die collective 
provisions of the new statute, as it passed finally, but to whipping, 
impiisonment, and transportation for seven years, which, at the 
discretion of the judge, are the penalties for common larceny; 
and which, after the mere repeal of so much of the statute of 
£lizabeth as takes away the benefit of clergy for the offence of 
privately stealing from the person, would, in future, have been 
the punishment for^that offence. 

THE END. 
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ABERCROMBIE, Mr. 164, 201. 

Abolition of puhisbment of death necessary, 7, 39. For privately 
stealing, 145. For picking pockets, 143. By the Duke of Tus- 
cany, 184. Of confiscations . in Tuscany, ib. In Tuscany of 

, crimes, calkd leeze msgeste, 185. Of branding, 186. 

Argument of Col. Frankland; exposed by Mr. Wilberforce, 284; 

Act for robbery on river never put in force, 370. ' Against picking 
pockets, repeal of has increased prosecutions, but not the crime, 
319. , 

Acts, involuntary not punishable, 58. Of infants, when not pu- 
nishable, 55, 56. Of insanity, when not punishable, ib. Of 
intoxication, when punishable, 56. Of parliament that the king 
should pot pardon murder, 109. Of Elizabeth, for privatdfy 
stealing from person, 166. For penitentiary bouses, 326. 

Acquitted persons, compensation to, proposed apd rejec1;ed by ti|e 

- legislature, 149, 153. Mr. Herbert's objections to compensation 
to, 151. Objected to by Solicitor Greneral,, .152. j 

Advantages-of discretionary punishments, 2^7, 315. Of knowing 
laws; 228. Of terror, 316. r . 

Advocates of mildness mistaken men, 384. . , , 

Alteration in value of money, a reason for alieratidn of the law, SI d, 
309. . / . 

'Alteration in punishment of death, ought not ib be any, 7. In 
penal law from Bjeccaria, 146. Of criminal law, proposal for, 
202. Judges disapprove' of, 272. 

America, parochial' schools in; 134; 

Ameliorate criminal law, Mr. Pitt's anxiety to, 151. 

Amendment of criminal law, 202. * 

Anarchy, times of, may require capita\ punishments, 13. 

Antonio tortured, 4. 

Antoninus, Emperor, would not punish capitally, 105. 

Aiicient institutions, attachment to, 7. 

Annual executions in Scotland not exceeding six, 125. 

Atixiety to ameliorate criminal law, Mr. Pitt's, 151. Of prosecutors 
to convict, 326. 
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ilpDrobation of reforming criminal law, Mr. Wilberforce's^ 151. 
Of the revoking capital punishment^ 164. 

Arson punishable by burning, 67. 

Assassination frequent in Italy from uncertainty of punishment, 
178. By frequent pardons, ib. In Tuscany prevented by abo- 
lishing sanctuaries, i79. 

Attorney-General, 377. Views with jealousy all attempts to alter 
criminal law, 279. 

Athens, laws of, 40. 

Authors on jurisprudence have declared the English laws sangui- 
nary, 259. 

Auckland, Lord, Howard, and Mr. Justice Blackstone, plan of> for 
reform of conVicts, 334. 

Avarice, uncertainty of punishment proceeds from, in those who 
will not prosecute, 257. 

Average of executions in the reign of Henry VIII. 2000 a year, 
285. 

B. 

Babina, society in Poland, called the commonwealth of, 112. 

Bad effects on the populace from frequency of executions in Eng- 
land, 183i 

Battista tortured, 4. 

Banishment, 95. Its defects as a punishment, 81. A sufficient 
punishment for most offences, 108. Not so beneficial as solitary 
confinement, 201. 

Beccaria, his opinions, 9, 145, 146, 173. 

Beheading, 6, 102. Bad mode of execution, 50. Pint practised 
by William the Conqueror, 108. 

Bentham, 51. His penitentiary system, 174. 
' Benevolence, foolish nature of, 65. 

Beneficial effects of penitentiary houses, 285, 286. 

Benefit of clergy; 106.' Crimes in England capital without, tlO. 

Bigamy, 229. 

Bill for privately stealing, 145. Sir Samuel Romilly's speech on, 
153. Mr. Leycester's speech on, 154. Second reading of, 256. 
Division on,. 927. Gentlemen in office who voted against, 330. 
Tor repeal capital punishment lost by prorc^ation of parlia- 
ment, 161. Of ^ir Samuel Romilly, enquiry as to punishment of 
offences according to, 273. Of Sir Samuel Romilly^ Considered 
by Col. Franklaod as a dangerous innovation, 28S. laberty of 
the country endangered by, 284. 

Breaking on the wbeel> 6, 102. Punishment of, 45. Not used in 
' Rome, 180. 

Brown, his opinions, 118. 

Burning, punishment of, 44. At Rome for incendiaries, ib. 
Among the Babylonians and Jews, ib. 

Burial of executed offenders, 49. 

Burton, Mr. his approbation of remitting capital puniahments, 164. 
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Bunbury, Sir Charles> 165. 

Burton, Mr. )d5. His objections to limited transportationi 164. 

Burdett^ Sir Francis, 154* His speech on privately stealing from 

the person, 153, 
Burning, improper mode of punishing, 44. A punishment for 

arson, 67. A punishment for an incendiary, 67. With red-hot 

iron abolished, 186. 
Burgh, his political disquisitions, 101. His opinions, ib. 
Boiling to death, a punishment, 44.. 

Boiled to death, prisoner in Smithlield, on an old statute, 109. 
Botany Bay, first embarkation of convicts for, 334. 

Boys, many tried for capital offences, 168. 

Blackstone, Mr. Justice, 147. His sentiments, 161. His opinions, 

l77. 
Blackstone, Mr. Justice,/ Howard^ and Lord Auckland, plains of, for 

reform of convicts, 384. 
Blackstone, Judge, penitentiary liouses recommended by, ib. 
Bligb, his opintoia of the efficacy of severity, 5. His review of Mr. 

Roscoe, ib. 
Blunderbusses, curious simile commented upon, 284. — And rattles, 

a terror to thieves, though they are not used for twenty years, 

282. 
Blood abhorred by the church, 34. 

C. 

Cain not punished with death, IdO. ' 

Calas, iyAnglade,and Lebrun, observations on the executions of, 238* 

Capital crimes, in England, number of, 305. Agatinst revenue 
laws, 306. 

Capital punishment, right to inflict, 6. Inefficacy of, 13. For mur* 
der, 17. Right of society to inflict, 16/ 20, 24, 25. 

Capital, 106. Crimes in England, without benefit of clergy, 110. 

Capital punishment, Davenai^t's opinion on, 106. In England fre- 
quency of, 145. Remission of approved, 164. 

Capital punishment, 202. Its frequency, ib. 

Capital, catalogue of crimes punishable in England, 227. Sheep« 
stealing ought not to be, 2291 

Capital fekmy in Ireland to cut down a tree by day or by night, 
259. 

Capital punishment, society formed for doing away, 271. 

Capital offence, stealing in a dweUing house, no one being therein^ 
ought to be, 278. 

CapitaJ, why not all ofifences made, so, if intimidation prevents 
crime, 277. Certainty of punishment the same, when, 317. 

Capitally punish. Emperor Antoninus would not, 105. Confede* 
racy in society not to, 274. 

Cases unmeet for punishment, 51. Of two persons Aealing poul- 
try, 212. Cited to prove violation of oaths injuries, 216, 217. 

Castlereagh, Lot4» 202. 
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* Canning, Mr. 387. 

Capriciouft innovation preventod by exsctlting the innovator, 49. 

Catalogue of crimes, punishable capHal in Enf^nd, 227. 

Caution in innovating, 159. 

Causes of crime. Dr. Paley's opinions thereon, 174. 

Cell, solitary, 525. 

Certainty and severity, 316. ' 

Certainty of punishment not attainable, 316. 

Certainty, not severity, restrains licientiousness, 105- More effica- 
cious than severity, 145, 170, 214, 258. Of punishment, 173. 
Of punishment absolutely necessary, 214, 258. 

Chancellor of the Exchequer, speech of, on privately stealing, 153. 

Chancellor of the Ezchequ A*, 250, 332. 

Challenge of jurors, 123. 

Characteristicalness of punishment, 83. 

Charles II. transportation first used in the time of, 333. 

China, punishments of, 42. 

Children, Japanese afraid of hardening tbem by severity, 110. 

Christianity, its effects upon punishment, 16. 

Christians, number executed in a year in England, 99. 

Chronical punishment, 95. 

Church abhors blood, 34. 

Church establishment of Scotland; its excettence, 129 

City prisoners, 191. 

Civil wars occasioned by punishment, 103. ' . 

Civilized ages ought to have mild laws, 186; 

Clemency occasional, criminals allured 16 the commisaion of crime 
by, 344. 

Clergy, 106. Crimes in England capital without benefit of, HOl 

Clergy Seotch, their excellent condiiot, 1 38.^ 

Code* Thurian, 49. Siculus Biodorus, 49. 

Collateral end of punishment, 52. 

Colonel FranUand, 336. 

Coke, Sir Edward, 99. 

Commonwealth of Babina, society in Poland called, 112. 

Commensurability of punishment, 82. 

Commitment and trial, time between, 149. 

Committee many years since to inquire into the state of criminal 
law, 161. 

Commission of crime, criminals aHured to, by occasional clemency, 
244. 

Comment upon blundei^u^s, curious simile, 284. 

Commitmentl^, return of, 328. In England and Wales, motion for 
return of, 328. 

Committee for penitentistfy houses unnecessary, 364. 

Committee of House of Lords report that severity prevents punish- 
ment, 312. 

Compact between' judge, witpess, and jury, 310. Original denied, 25. 

Compassion ought not to be excited by punishment, 13. Of the 
*Iloman populace for a criminal executed for his fifth murder, 
181, . . • 
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Compensation for injury remits punishment> 54. 

Compensation^ 91. To acquitted persons proposed and rejected by 
the legislature, 149. ' To acquitted persons, Mr. Herbert's objec- 
tions to, 151. To personsr acquitted, objected to by Solicitor- 
General, ]52. To acquitted persons. Sir Samuel Romilly's mo- 
tion for, 153, 

Compassion ought not to be excited by punishment, 4. 

Community, general opinion of, in favour of mild punishments, 278. 

Common rule, or standardfor their decisions, juries have not, 231. 

Conduct of judges not to be considered in altering the law, 305. 

Contract, social, 30. 

Confiscations, their injustice, 102. Forbidden in Tuscany as ruin- 
ous to families, 184. , 

Conimement, solitary, affords a better example than banishment or 
death, 261. 

Conspiracy against the state punishable by death, 31. 

Conduct of criminals under sentence of death, 188. 

Consideration of the operation of punishmenti 333. 

Concurrence in England, public, necessary to the legislator, 273. 

County prisoners, 191. 

Counties, their proportionate number of felons, 139, 140. 

Country, liberty of endangered by Sir S. Romilly's bill, 284. 

Convictions and executions in England, proportion of, 146. 

Confederacy in society not to punish capitally, 27. 

Convicts in England), their ignorance, 140. Gaol returns of their 
number, 198. Not to be reformed in Newgate,, 191. 

Convict, prosecutors anxious to, 326. 

Convicts, Secretary of State's tables of, 209. Transported, bound 
by indenture, 333. First embarked, unfit persons for a new co- 
lony, 334. Reform of, plan of Howard, Lord Auckland, and Mr* 
Justice Blackstone, ib. First embarkation of for Botany Bay, ih 
" Their various hardships, 335. - 

Correction and punishment, distinction between, 113. 

Cowardice, Painvine executed for, 110. 

Crime and punishment, proportion between, 319. See Property. 

Crimes, capital in England, number of, 305. 

Criminal courts, motion of Sir S. Romilly for compensation for per- 
sons acquitted, 153. 

Criminal law, Mr. Wilberforce's approbation of reforming, 151. 
Mr. Pitt's anxiety to ameliorate, ih. Reformed in Tuscany, 184. 
In England undefined, notwithstanding its multiplicity, 235. 
Of England, requires to be ameUorated, 259. Sir S. RomUly ac- 
cused of a design to overturn, 265. Attorney-General views all 

^ attempts to alter, with jealousy, 279. In Enp^and, framed to the 

* temper and manners of the nation, 282. Proposal for amende 
ihg, 202. Speculative alterations not to be imputed to proposers 
of reform in, 314* 
Criminal and captive, difference between, 30. 
Criminsds, few ip Scotland, 134. 

Criminal law, state of, inquired mto by committee many years 
since, 161* 
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Criminab not intimidated by executions, 197. Inclined to reform, 
193. Should be made useful, 194. Their conduct under sen- 
tence of death, 188. Their conduct when executed, 189. Ought 
\o lal^ur for the public, 190. Their sentence should be publish- 
ed, S18. Not executed for the ofl^nces charged, but from other 
motives, 341. Allured to the commission of crime by occasional 
clemency, 344. 

Crime prerented by education, 61. 

Crime and ptinishment proportioned/ 63. 

Crimes, education best prevention of, 100. Increased by severity, 
158. 

Crime and punishment, proportion between, 173. 

Crimes, frequency of, not a plea for severity, 177. Prevention of, 
the dbject of law, intimidation the means, 373. If intimidation 
prevents, why not make all offences capital ? 377. Against 
^ property not punishable by death, 10. In England 106 capital 
without benefit of derfiry, 110. Various Euglish* laws too gentle 
fcfr. 111. Diminished in Tuscany by reform in the penal code, 
184. Prevented by the dread of hard labour, 5. Increased 
by the punishment of the hulks, 193. Enormous offences not 
considered, 339. ' Agg^vation - of, easily defined by written 
laws, 333. Have been confessed impossible to have been com- 
mitted, 338. 

Cruelty, of slavery, 14. Of punishment called the cord in Italy, 
179. In the execution of criminals unnecessary, 180. 

Cruelty and liberty, no sympathy between them, ^5. 

Cry against innovation ought to be disregarded in the reform of 
severe laws, 349. 

Custom, no reason -for continuing punishment of death, 15. 

Curwen, Mr. 154. 

Curious instance in the sacrifice of many human victims, 7. 

Curious simile of blunderbusses commented upon, 384. 

Curry, Doctor, his opinions, 139. 

D. 

D^gge, 173, 176. His opinion, frequency of crime no plea for se- 
verity, 177. 

JDamien, his punishment, 41. 

Dangerous innovation. Sir. S. Romilly's bill considered as, by Col. 
Frankland, 383. < 

Davenant, his opinion on capitial punishment, 106. 

Death, different modes of inflicting, 6 vi7. Burning, 6. Breaking 
on tjie wheel, t^. Hanging, ib. . Beheading, ib. Quartering, ib. 
Right to inflict, ib. 34. For murder, 30. Punishment of, differ- 
ent opinions respecting, 7. Punishment of, allowable only in 
times of anarchy, 13. Disregard of, 14. Not to be continued 
from custctai, 15. Aversion from, t*. Punishment of, for mur- 
der, 17. Different theories respecting, 34. Punishment ofifor 
treason, 19. How estimated by misery, S3. Unproductive to 
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tbe p«rty> S3. Terror of its effects^ ib. Pnntshment of> hardenp 
public feelingj 34. Must be indispensable as well as efficacious^ i^ 
Considered as to example^ SS, 35. Right of society to inflict, 35. 
Justifiable only by necessity, 34, 36. For conspiracy against the 
state, 37. ' Its origin, 38. Practised ip all ages, 39. Ijccept for 
treason and murder, injurious, 37. Abolished by the laws of 
Tuscany, 40. Irreparable if unjust, 36. Abolished or restricted, 
39. Inexpedient and inhuman, 41. When proper, 90. Proper 
punishment in rebellion, ib. Its advantages and evils, ib. Pri- 
soner boiled to, in Smithfield, on an old statute, 109. Punish- 
ment of, in what cases necessary, 114. Prospect of its future 
abolition, 114. Abolition of, for picking pockets, 143, 145/ 
Sentenced for stealing a key, 161. Only a momentary terror, 
185. No use as prevention, 336. Not to be inflicted when un- 
necessary or undeserved, 336. Justified by self-defence, 337. 
Stealing in a shop to the amount of five shillings, ought Jiever to 
have been punished with, 338. Or banishmentj solitary co^fme* 
ment, affords a better example than, 361. Left to the infliction 
of the jud^, 384. And life, magistrates ought not to have the 
power of, 387. . Punishment of, ought not to be niitigated, 387. 
And hfe, non-attendance 9f members on subjects ox, ^1. 

Debt, imprisonment for, 330. 

Decisions, judges cannot be unanimous in, without they were ihfalli- 
ble, 354. 

Decrease of executions in Queen Elizabeth's reign, from 3000 to 
400 a year, 385. 

Defence^ of punishment of death, 37. Of Paley^ Windham's, 347. 
Of his opinions by Sir S. Romilly, 354. Of Sir S. Romilly's mo- . 
tion, separate. Mr. W. Smith's, 349. Of EngUshlaw, by Mr. Per- 
ceval, 350. 

Defects of Dr. Paley's system exposed, 343. 

Definition, precise, is impossible, 317. 

Design to overturn the criminal law. Sir S. Bomilly accused of, 365. 

Detestation of execution, 15. 

Different theories on the punishment of death, 34. Modes of pu- 
nishment, 51. Opinions of judges as to discretion, 337. 

Difference between captive and criminal, 30. In theory and prac- 
tice of English law, 146. Between law and practice, 319. 

Diet, a mode of punishment, 89. When proper punishment, ib. 

Disregard of death, 14. 

Disablement, end of punishment, 51. 

Disablement, 98. 

Disquisitions, Burgh's political, 101. 

Discipline, severe, soldiers not restrained by, 107. 

Distinction between correction and punishment, 113. 

Disapprobation of judges of^any alteration of the criminal law, 373. 

Diminution of crimes in Tuscany by reforming the penal code, 
184. 

Diodorus Siculus, 49. ' 

Diet, end of punishment, 51. 
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filTision on tbe bill, 937. On navigabfe river biD, 369. 

Biscretion, different opinions of judges as to^ SSUl, when neceis- 
sary, 325. Painful exercise of> to judges, 243. Ought to be en- 
trusted to judges, 262. In judge improper, 164. A mistake of 
unenlightened times ougnt in these days to be reformed, 
265. Trust of, to judges, objections to,' 310. 

Discretionary punishment, necessity for, for horse-stealing, 315. 
For sheep-stealing, ih. Advantages of 315, 317. 

Discretionary punishments in Scotland, 124. Advantages of, 126. 
Power to judges, 160. Punishment, its wisdom, 210. Power 
improperly trusted to juries, prosecutors, and witnesses, 215. 
Power, judges not intended to have by English law, 322. Ad- 
vantages of, «^7. Discretionary punishment, 230. 

Discretionary power, judges the prciper persons to possess, 247. In 
the judge produces salutary terror in the criminal, 249. In judges 
contrary to the statutes, 322. Judges ought to have, 327. 

Discretionary trust is an evil, 280. 

Doctor Curry, hfs opinions, 129. ' 

Domestic relation of master and servant, a plea fof making certain 
()flences capital, 287. 

Draco, laws of, 40. 

Drowning, as a punishment, used by Edward II. 109. 

Dr. Paley, 226. System of, defecte of exposed, 243. 

Duke of Tuscany, his mild laws, 8. Extract from his code of laws;, 
184. 

Duties and rights distinguished, 25. 

Duty, judges, juries, and witnesses, not deterred firotia, by severe 
laws, 277. Of judge, 326. 

Duelhst, bis execution, 252« 

Duties of judges painful, 324. 

Duration and intensity of punishofient, their effects, 331 

Dumfries, table for 13 years, of persons executed in, 383. 

Dwelling, execution of law for larceny in. rare, 317. 

Dwelling Houses, stealing in, biHs for, 19o. Statute of Queen Anne 
for stealing money or goods in, 245. Stealing in, 256. Steahng 
in, no one being therein, ought to be a capital oflfenCe, 27^. 

E. 

Eden, Mr. 170. 

Edict of Frederick of Prussia, 373. 

Edinburgh, table for 13 years of persons executed in, 375, 376. 

Educating youth, wise mode of, by Quakers, 112. 

Education best prevention of crime, 100. Efficacy of, 103. Pa- 
rish, favourable to morals, 133. In Scotlaild, cause of few 
crimes^ 137. 

£fFect, of public executions in Holland, 106. Of executions only 
momentarvj 188. Of respite on the niinds of criminals, l69. 

J^f terror from paucity of convictions, 305. 
ects of infamy, 32. Of severity of ^)unishment, 263, Bene- 
ficial, of penitentiary houses, 285, 286. Of hulks, bad, S25. 
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Efficacy of education^ 103. 

f^ypt, lawsof^ 40i 

Elizabeth^ statute of, respecting ptfhrately stedtng^ 147« Aet'of, 
for privately. stealing, 166. Statute of, 175« Queen^s^ reign, 
executiotis decreased front 2000 to 400 ti*jeat, 285. 

£llenborough. Lord, 332. 

Embarkation, first, of convicts for Botany Bay, 334r 

Embezzkment, punishment for, 46. Wiiy< not punished at^heft. 

Emperor Antoninus would not punisb capitaliy> 105/ 

Em^ymefnt, none fdr liberated fcloin^ 193.'. 

Ends of punishment, 5], 225. , -: 

England, sanguinary lawa of, 104,106. CrimeiB in^cafpikal'vritbout 
benefit of clergy, 110. Peiyiry in; bow; punished, 111. Lvcws 
of,. Compared with laws of Scotland, .12li PartDchial schools id 
north of, 1S5. Frequency of capital punishments in, 145; Un- 
certainty and' severity of ponishnient in, 146. Proportki^ of 
' convictions and e^xecutions in,< ik . Germany^ and France, 
murderers how treated in, 177. Executions in, bow conducted,* 
183. *. Executions in; bad effects on the populace" from their 
fVei^ttency, 16S; Ptaetice of law: in, at variance witb the law, 
291. Sanguinary laws of. Governor Pictbti defended for tor- 
turing a ydung woman, by compiarisonTlrith, 246. Catalogue 
of crimes punishable, capital in, 297. Criminal laws itit unde- 
fined, notwithstanding tlieir multiplieit^, 235i €rimiiial law of, 
requires to be a^meUorated, 259; Societies, iuy ought to h€ re- . 
garded with suspicion, 272. No public prosecutor, 27S. Pub- 
lic concurrence in, necessary tor the legislator, ib. Criminal 
law in, framed to the temper and maiiners: of the nat4on, 282. 
Mr. Pitt convinced of the improper severity of the laws in, 385. 
Number of capital crimes in, S05. Merciful administration of 
justice in, 306. Laws of, written ^in blood, 367. 

England and Wales, motion for return of eommitments in, 328. 

Ef^l^sh, their spirit of humanity, 118. Their humaaity occa- 
sioned by their religion, the lenity of their laws, 11 D.- 
English law, di^rence in theory and practice of, 146. Defended 
by Mr. Perceval, ^0. Uncertainty ought not to be acribed to, 
257. Opinion of foreigners as to, 282. Judges not intended to 

* have discretionary power by, 322. 

English laws, too gentle for various crimes. 111. More san- 
guinary than other countHes, 240. . Autbots on jurisprudence 
have declared to be sanguinaiFy, 2fir9. 

English sanguinary laws ought to be repeaied : L For the honour 
of our nation. 2.^ For the prevention t)f crim& 3. That Hf/g 
legislature may be respected. 4. That oaths' ttiay not be vio-* 
iated, 246. 

Enquiry as to the punishment of offences according as tO' th^ bill 

. of Sir S. Romilly, 073. 

Equability of punishment, SOs ^ 

Equity not so good as law« 160. 
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ErroDeous opinion! respecting^ satisfaction of justice^ S26. 

Establishment of churcn in Scotland^ its excellence, 129. 

.Igvidence,^ importance of, of solicitor of excise, 312. 

Evil, arising from juries violating their oaths, 215. Discretionary 
trust is, 280. Of abolishing punishment of death for picking 
pockets, 314. 

Example, punishment of death considered as to, S3, 35. Not af« 
for»Hl by the present mode of administering justice, 218. Soli* 
tary confinement affords a better than banishment or death, 
261. Punishment considered as, 311. 

Exceptions to the general law, pardons ought only to be, not the 
law itself, 275. 

Exchequer, chancellor oC 332. 

Excise, . solicitor of, iiiiportance of his evidence, 312. 

Execution, its effects upon the multitude, 18. Of a murderer in 
Bome, account of by Dr. Moore, 180. Of criminals not for 
the offences charged, but from other motives, 241. Of duellist, 
252. Of revenue laws, seventy prevents, 312. 
* Executioner, detestation of, 15. 

Executioners more detested than soldiers, 15. 

Executions, their objects, 19. Spectators' feeling at, 33 — 39. 
Public, hurtful, 106. Public, CTOCts of, in Holland, %b» Pub- 
lic, effects of, in Scotland, t^. Annual, in Scotland, not ex- 
ceeding six, 125. In Rome, 180. Cruelty in, unnecessary, 
ib. Not frequent in Rome, ih. In England, how conducted, 
183. In England, bad effects on the populace from their fre* 

. quency, ib. Inefficacious by way of exstople, 187. Only gra- 
tify revenge, ib. Do not intimidate, ib.- Conduct of criminals at, 
188. Of no avail, 193. Of Calas, lyAnglade, and Lebrun, ob- 
servation thereon, 238. In Queen Elizabeth's reign decreased 
from 2000 to 400 a-year, 285. 2000 a-year, 307. 

Executions and convictions in England, proportion of, 146. 

Exercise, of discretion painful to judges, 243. Of lenity, 225. 

Experiment in legislation. Navigable Rivei: act, an unsuccessful 
one, 371. 

Exposition of the defects of Dr. Paley's system, 243. 

Extract, from penal code of Tuscany, 184. From Sir S. Romilly's 
tract, 206, 207, 208. From Paley, 220. 

F. 

Fazakerley, his speech, 102. 

Families and states to be governed by the same maxims, 110. 

Feeling, pnblic, hardened by punishment of death, 15. 

Fear of death, 17. 

Feeling, public, hardened by punishment of death, 34. 

Felon capitally convicted for a crime he did not know was punish- 
able by death, 292. 

Felons, none dare to be industrious, 199. When liberated cannot 
get employment, 193. Consider death the possible, but not the 
probable result of many offences, 234. 
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Felony to live with gipsys one month>. 105. 

Few criminals in Scotland, IS6. 

Few, mercy to, injustice to the many, 333.^ 

Filangieri, his opinions, 9, 20. 

Fines, for murder, 65, 104. Their defects as a punishment^ 81. 

First embarkation of convicts' for Botany Bay, 334. 

Five shillings, stealing in a shop to the amount of, ought never to 
have been punished with death, 33S. 

First use of transportation in the time of Charles the Second, 333. 

Folly of benevolence, 65. 

Forfeiture of trust, when proper punishment, 9L > 

Forfeitures, their injustice, 102. 

Force, murder committed by, 109. 

Foi^ery, how punishable in Scotland, 128. 

Fox, Charles James, character of, 168. 

Forgiveness of injuries, effect of, 173. 

Forde, Dr. his letter, 187. His opinions on the improvement of po- 
lice, 193. 

Foreigners, their opinion as to English law, 282. 

France, laws of, 40. 

France, England, and Germany, murderers how treated in, 177. 

Frankland, Colonel, 281, 336. Sir S. RomiUy's bill considered as a 
dangerous innovation by, 283. Argument of, exposed by Mr. 
Wilberforce, 284. 

Frequency, of punishment to be avoided, 99. Of capital punish- 
ments in England, 145. Of offence, a plea for severity, 176. Of 
. crime no plea for severity, 177. Of capital punishment, 204. 

French revolution, 271. 

Fuller, Mr. 154. 

G. 

General utility the criterion for punishment, 31. 

General opinion of community in favour of mild punishments, 273. 

General law, pardons ought only to be exceptions to,, not the law it- 
self, 275. 

Gentry exempted from punishment of whipping by James 1. 110* 

Gentle, English laws too, for various crimes. 111. 

Gentlemen in office who voted against the bill, 330. In favour of 
the bill, ib. 

Germany, England, and France, murderers how treated in, 177. 

Gipsies, felony to live with them pne month, 105. 

Giddy, Mr. D. 262. 

Government of Japanese, severe, 110. 

Governed, families and states ought to be, by the same maxims, 
110. 

Governor Picton defended for torturing a young woman by compa- 
rison with the sanguinary laws of England, 246. West India^ 
young woman tortured for theft by, 246. 

Gaol returns of number of convicts, 198. 

Gradations of punishment and crimes^ 276. 
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Grenville^ Lo/d George^ 855. 

GroundleM^ punishment when, 53» 5Sw 

Guilty, better to escape tha» to puniih imocenee, 101. 

H. 
Hampstead workho«i8e« improper power given to the nuaater and 

mistress of, 967. 
Hardships, of convicts on the voyage, 358i 0£ oanvicts when ar- 
rived at the colony, ib. 
Hard labour, a proper punishment for criminals, 176. 
Hartley, Herman Pisk>rius« notet on, 11^. 
Herman Pistorius, his notes on Hartley, 113. 
Henry VJIL's reign, executions averaged at 9000 every year, 385. 
Hatred of laws and legislators occasioned by severity, 110. 
Hardships of convicts, various, 385, 
Hanging, 6. Punishment of, 48. For theft and robbery intro- 

duced by Henry I. 108. 
Hardening public feeling by punishment of death, 34. Hkeir chil- 
dren by severity, Japanese afraid of, 110. 
Hardens and brutifies, severity, t^. 

Herbert, Mr. 15-1, 158. His objections to innovation, 151. His 
objections to compensation to acquitted persons, iL Agrees 
. with Paley, 159. 

High-way robbery, how punishable, 45. 
History of Scotch parish schools, 131. 
Hill, Sir George, 153. 

HoUand, effects of public executions* in, 106. 
Holland, Lord, 327. 
Horace, 177. 

Horror of murder natural, a^. 
Horner, Mr. 203. His opinions as to reform, 163. 
. Horse-stealing, necessity for discretionary punishment, 315, 32h 
. Houses^ penitentianr, recommended, 193. Beneficial ef&cts of, 
285, 286. Act ror, 326. Recommended by Judge Blackstone, 
334. 
Howard on Prisons, 120. > 

Howard, Lord Auddand, and Mr. Justice Blackstone, plan of, for 

reform of convicts, 334. 
Human sacrifices, 15. 
Humanity, mistaken, 8. Spirit of Ei^^, 118. True meanitigof 

the term, ib, 
Hume on law of Scotland, 121. 
Hulks, 192. Do not prevent crime, 193. Bad effects of, ^5. Their 

abuser 862. 
Hurtful, public executions are, 106. 
Human victims sacrificed, 7. 

I. 
Ignorance, of convicts in England, 196. Cause of crime, 194. 
Ill-made laws, require new lawa to amend them, 165. 


i \ 


INDEX. 

Infants, acts of, when not punishaUe, 55^ ^. 

Infamy, its efie€ts> S2. 

Incendiary letters not capital in Scotland, 138. 

Increase of severity of lav% as the value of money has diminished, 

344. 
Incomplete returns of prisoners, 338. 
Industry, felons in Newgate dare not cultivate it, 193. 
Inefficacious, punishment when, 53, 54. 
Inefficacy of punidliment of death, IS. 

Inefficacy of executions as example, 187. Of severity of punish- 
ment, 103. ^ Of terror, ih. Of terror of death, 101. Of torture, 

103. 
Influence of terror active but unseen, 378. 
Infliction of death left to judge, 384. 
Inflicted, punishment of death ought not to be, when unnecessary 

or undesewed, .336. 
Innovations, capricious, prevented by execution of innovator, 49. 
Innovation, caution in, 158. By severity not objected to, 16L 

Mr. Herbert's objections to, 151. By mildness always objected to, 

161. Spirit of, 334. Ought to be viewed with jealousy, 347. 

Cry against, ought to be disregarded, in the reform of severe 

laws, 349. 
.Involuntjiry acts not punishable, 58. 
Insanity, acts <^, when not punishable, 55, 56. 
Instruction, prevention of crime, 61. 
Intention, of the English law not to let judges have discratioDary 

poweiv 533. Of Mr. Pitt to submit the penal code to able law- * 

yens for revision, 385. 
Intentional and unintentional acts, 57. 
Intelligence of Scotch peasantry, 139. 
Intensity and duration of punishment, their effects, 33.' 
Intoxication, acts of, when punishable, 56. 
Imprisonment 91, 95. For debt, 330. 
Impropriety of torture, 19. Of the term pious peijury, 147. .- 
Improper for a judge to have a discretionary power, 164. .t 
Improper severity of the laws in England, Mr. Pitt convinced of, 

385. 

_ • 

Impunity occasioned by severity, 147, 161. 

Impression on the populace from solemnities in -execution, 183. 

Impossibility of reform in Newgate, 335. 

Innovation, 308. 

Livemess, table for 13 years, of persons executed in, 381. 

Immediate necessity for penitentiary houses, 361. 

Importance of subject of capital punishment, 313. Of evidence of 
solicitor of excise, 313. 

Inrieparableness an objection to punishment of death, 36. 

Ireland, without parochial schools, 135. Prisons in, stale of, 151. 
Capital feloi^y in, to cut down a tree by day or by night, 359. 

Italy, murders in, 177. Sanctuary in, for murderers, 178. Popu- 
lar hatred of the inferior officers of justice, 178^ Punishment 
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cf thefts not capital, 179. Discretionary power of ptmiBbiDg^ 
cruelly, ib. 

J. 
James I. exempted the sentry from punishment of whipping, 1 10. 
Japanese afraid of hardening their children by severity, ib. Go- 
vernment severe, ib. 
Jealousy of proposals for mild laws, 161. Innovations ought to be 
viewed with, 248. Attorney-general viewr all attempts to alter 
criminal law with, 379. 
Jtdburgh, table for 13 years of persons executed in, 883. 
Johnson, Dr. 172. 
Judea, laws of, 40. 

Judges their power discretionary, 160. 
Judges, juries, and prosecutors, detered by severity, 160. 
Judges, become more severe from the exercise of authority, 21S. 
Difi^rent opinions of, as to discretion, 227. Cannot be unanimous 
in their decisions without they were infallible, 254. Discretion 
• ought to be entrusted to, 262. Disapprove of any altera- 
tion of the criminal law, 272. Are never blamed for not putting 
sanguinary laws in practice, 273. Painful exercise of discretion 
to, 24J. If anxious for power ought not to possess it, 280. Opi- 
nion of, as to reform, 281. Discretionary power in, contrary to 
the statute, 322. Their painful duties, 324. Nor intended by 
the English law to have discretionary power, 322. Ought to 
have discretionary power, 327. Their opinions not to control, 
313. Their opinions not to influence legislators, 311. -Doubts 
whether they object to mitigation of capital punishments, ib> 
Respect due to their opinions, 313. 
Judges, juries, and witnesses not deterred from their duty by severe 

laws, 277. 
Judge, discretion in improper, 164. Death left to the infliction of, 

284. Duty of, 326. 
Judge, jury, and witnesses, partnership between, 320. 
Jury, jndges, and witnesses, partnership between, 320. 
Jurors, unanimity of their verdict, 123. Challenge of, ib. 
Juries, violation of their oaths, 147. 
Juries and judges deterred by severity, 160. 

Juries and prosecutors ought not to possess discretionary powcr^^S. 
Juries, judges, and the king, averse to capital punishment, 275: 
Juries, their violation of oaths, 215. Have no common rule or 

standard for their decision, 231. Peijury of, 261. 
Jury, trial by, depends on sanctity of oaths, 273. 
Juries, prosecutors, and witnesses, have no objection to prosecute,287. 
Juries, their improper lenity, 209. 
Jurisprudence, authors on, have declared the English laws to be 

sanguinary, 259. 
Justice, preventive, 99. Preventive upon what it depends, lOO- 
mtlsfaction of, erroneous c^inions respecting, 226. 
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Key, stealing a> capital conviction for, 161. 
King, act of parliament that he should not pardon murder, 109. 
. Judffes and juries averse from capital punishment, 375. 
King William, statute of, for privately stealing in a shop, 345. 

L. 

Labour, an adequate substitute for the punishment of death, 18. 

. When proper punishment, 89. Punishment for privately 
stealing approved of by ancient legislators, 175. Preferable to 
the punishment of death, 185. Prevents crime, ih. A last- 
ing example, ib. For life, substitute for the pains of death, 186. 
None in Newgate, 193. And solitary confinement most dreaded 
by criminals, 193. 

Lambeth poor*bill, 367. 

Lamentation of Sir Henry Spelman as to punishment of death, 163. 

Larceny, from dwelling seldom punished capitally, 309. In dwell- 
ing, , execution of law for, rare, 317. 

Lauderdale, Lord, 335. 

Law, of nature, 33. Of Porcia, 40. Ogulnian, 107. Of Moses 

. may be. mitigated by Christians, not increased, 115. Penal, 
alterations in, from Beccaria, 146. Criminal, Mr. Wilber« 
.forceps approbation of reforming, 151. Criminal, Mr. Pittas 
anxiety to ameliorate, ib. Preferable to equity, 160. Criminal, 
state of, enquired . into by committee many years since, 161* 
Theory, and practice at variance, 318. In England, practice 
of, at variance with the law, 331. English, uncertainty ought 
not to be ascribed to, 357. Criminal, of England, requires to 
be ameliorated, 359. Criminal, Sir S. Romiliy accused of a 

. design to overturn, 365. And practice at variance, 373. In 
general, pardons ought only to be exceptions to, not the law 
itself, 375. Criminal, Attorney General views all attempts to 
alter with jealousy, 379. Magistrates have not complained of 
the /severity of, 381. Criminal in England, framed to the tem- 
per and manners of the nation, 383. Of England, opinion of 

. foreigners as to, ib. Criminal, speculative alterations not to be 
imputed to proposers of reform in, 314. Execution of, for 
larceny in dwelling, rare, 317. English judges not intended to 
have discretionary power by, 333. 

Laws of Tuscany, 8. Of Russia, ib. Of EgTpt, 40. Of France, 
ib. Of Draco, ib. Of Solon, ib. Of Tuscany abolished pu« • 
nishment of death, ib. Of Judea, ib. Of Rome, ib. Of Athens, 
ib. Object of, 51. Ex post facto, 55. Notice; of, ib. Of Eng- 
land, sanguinary, 104. Ill made require new laws to amend 
them, 105. And legislators, hatred of, occasioned by severity, 
110. English, too gentle for various crimes, 11. Ex. post 
facto, 137. Mild proposals for, watched with jealousy, 161. 
Penal, of the Duke of Tuscany, 184. . Mild, suited to civilized 
timet, 1861 Advantage pf knowiiig, 338. Criminal, inEng*^ 
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land undefined, notwithstanding dieir multiplicity, 335. Se- 
verity of, increased, at the value of money has diminished, .944. 
Severe, have produced perjury, S45. Severe, cry against in- 
novation ought to be disregarded in reform of, 249. Of Eng- 
land, authors on jurisprudence have declared to be sangruinary, 
359. Sanguinary, judges never blamed for not putting in practice, 
273. Severe, judges, juries, and witnesses, not deterred from' 
their duty by, 377. Sanguinary, act by prevention, 278. In 
. England, Mr. Pitt, convinced of the improper severity of> 385. 
England written in blood, 907. 

Lefevre, Mr. Shaw, 15jk 

Leez£ Ms^jest^, crimes so called, abolished in Tuscany, 185. 

J^^egislalion, navigable river act, an unsuccessful experiment in, 
371. • 

Legislator, public concurrence in England necessary to, 273. 

Legislators and laws^ hatred of, occasioned by severity, 110. .Of 
modem days, convinced of tlaeir own-omniscience, 2iS5. 

Legislature ready to increase severity, 1 161. Violation of oaths 
ought not to be permitted by, 260. 

Lenity, of juries, 309. Of prosecutor^ iL Exercise cf, 225. 

Leycester, Mr. his speech on . bill for privately stealing, 154, 1€0. 

liberty, of press, 61. Of the country endangered by^ Sir &<Ro- 
mtRy's bill, 384. And cruelty, no sympathy between them, 
265. 

Iif<^ its importance, 17. And death, magistrates ought not to 
have the power of, 287. And death, non-attendance of mem- 
bers on subjects of, 331. 

Limited transportation objected to, 164. 

Locke, bis opinions, 21. 

Lord * Cfaanoellor, 313, 335. Lord Lauderdale, 308. Lord Suf- 
folk prevented from prosecuting by severity of law, 308. ^ 

M. 
MaUy, bis opinions^ 9. His opinion that the punishment of death 

cannot be totally abolished, 16, 24. 
Magistrates have not complained . of the severity of the law, 281. 

Ought, not toliave the power of life and death, 288. 
Maimers .and temper of the nation, criminallaw in England framed 

to, 282. 
Maater of die veils, ^2. 
Master and servant, their domestic relation, a plea for making cer- 

;tain offences capital, 287. 
Maxims^ families and states to be ^governed by the same, 110. 
Mereantile frauds, why distinguiAed fromisJoiarping, 55, 
Mercy to the few, ti^usticetaiSie many, MS. Prerogatiire of.ohang* 
. ed, 147. . Preri^ative o& exercised by, judges, and privy counsel* 

lors, 148. 
Members, non«attendance of on aul^ects of life and death, 331. 
Mild laws, proposals for, watched with jeal^iisy^ I6L . JSu^edta ci-^ 

vilize^ times, 186. 


MiU punfebmeBU* genera) opini^Mi of commumly ia favour of, 373. 

MlMoess, its efficacy^ lOS. Of puaUhmeiits in Scotland, 124. Ad- 
vocates of, mistaken men, 324. 

Milder puo^rnen( n^ore efficacious than sevi^rity, 273. 

Mischief where none intended, no punishment for, 53. When 
outweighed, no punishment for, ih. 

Miserable escape of a young woman in an open boat, 163. 

Misery, its estimate of death, 32. 

Mistaken men, advocates of mildness, 324. 

Mistakes of those who censure Paley, 271. Of unenlightened times, 
ought in these days to be reformed, 265. Of Philppatris Varvi- 
censis, in supposing boys are executed, 160. 

Mode of educating youth by Quakers, wise, 112. Of executions in 
Rome, 180. 

Modem legislators eouvinced rf their own omniscience, 265. 

Montesquieu, his opinion against severe laws, 9, 24. 

Moses, laws of, may be mitigated by Christians, not increased, 115. 

Moore, I>r. his opinion as to public executions in Rome, 180. Ac- , 
count of the execution of a murderer in Rome, ih. His opinion 
of executions in England, 183. 

Morality favoured by parish education, 133. i 

Motion for compensation to acquitted persons. Sir Samuel Romilly^s 
153. For returns of numbers of convicts, 198. Of Sir Samuel 
Romilly, Mr. W. Sihith's defence of, 249. For return of com- 
mitments in England and Wales, 328. 

Motive of punishment, revenge, 25. For the execution of crimi- 
nals, not the offences charged, 241. 

Murder, opinion that the punishment of death ought to be confined 
to it, 7. Punishable by death, according to Montesquieu, 9.. To 
be punished by death, 17. Punishable by death, 20. Punished 
kss severely than robbery, 45. Fines for, 65. Worst when com- 
mitted by sword of justice, 101. Punishable by death by Mosaic 
system, 1 04. Fines for, ih. Act of parliament that the king should 
not pardon, 109. Committed by force, ih. Horror of, natural, 
177. In Italy, occasioned by want of certainty of punishment* 
178.' 

Murderers, how treated, 101. Few in England, 162. The first nbt 
punished with death, 169. How treated in England, Germany., 
and France, 177. In Italy, escape of, from hatred in the popu- 
lace of the officers of justice, 178. 

Mutilation, 95. Punishment by, 108. Of limbs, as a punishment, 
abolished in Tuscany, 189. 

N. 
Nature, law of, 22. Of benevolence when fooli^, 65. 
Kavigable rivers, stealing on, 255. Bill, division in, 369. Act, 

statement of numbers committed under, 370. Act, unsuccessful 

experiment on, 371. 
Necessity, only plea for punishment of death 34 to 36. Of certainty 
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of punisbtncnt, S14. For discretionary -punishment for stealing 
sheep, 315. For discretionary punishment for horse-stealing, 4b, 

Needless punishment, when, 61. 

Newgate, convicts not to he reformed there, 191. Reform in, fnt- 
possihle, 335. 

New laws required to amend ill-made laws, 105. 

New South Wales, 333. 

New colony, first convicts emharked, unfit persons for, 334. 

Newport, Sir John, 358. 

Nine capital offences in one hill, 161. 

Non-attendance of members, on subjects of life and death, 331. 

Number of capital crimes in England, 305. 

Numbers committed under navigable river act, .statement of; 370. 

O. 

dalhs, violation of, by juries, 147. Violation of, ought not to be 
permitted by the legislature, 260. Trial byjury depends on sanc- 
tity of, 373. Witnesses and jurymen, their violation of, 280. 

Object, of laws, 51. Of punishment, prevention, not revenge, 158. 
Of law, prevention of crime, intimraation tlie means, 272. 

Objects, of execution, 19. Of punishment, 32. 

Objection, to punishment of death, irreparableness, 36. 

Objections, to compensation to acquitted persons, Mr. -Herbert's, 
151. To innovation, Herbert's, t6. To limited transportation, 164. 

Occasibnal clemency, criminals allured to the commission of crime 
by, 344. 

Ogulnian law, 107. 

Offence, stealing ill dwelling house, no one being therein, ought to 
be capital, 378. 

Offences, why not all made capital, if intimidation prevents crime- 

277. Banishment sufficient punishment for most, 108. Enquiry as 

to punishment of, according to the bill of Sir Samuel Romilly, 273. 

" Charged, criminals not executed for, but from other motives, 361. 

Enormous, not considered crimes, 229. 

Offenders, reformation of, 333. 

Office, gentlemen in, who voted against the bill, 330. 

Omniscience, modem legislators convinced of their own, 265. 

Opinion, of community general in favour of mild punishments, 273. 
Of judges, as to reform, 281. Of foreigners, as to Euglish kw, 
282. Davenant's, on capital punishment, lOl^. On the inefficacy 
of executions, by the Ordinary of Newgate, 187. 

Opinions, of Mr. Itoscoe, 1. Different, as to punishment of death, 
7. Of Filangieri, 20. Of Locke, 21. Of Pastoret, 24. Of 
Sir Edward Coke, 99. Burgh's, 101. Of Dr. Paley examin- 
ed, 220. Of Dr. Curry, 129. Of Philopatris Varvicensis, on 
penal law, 168. Of Herman Pistoqius, 118. Sfir W. Ealeigh, 115. 
Brown, 118. Erroneous, respecting satisfaction of justice, 236. 
Of Paley, examined, 231, 232. Of judges, different, as to dis- 
cretion, 227. Of: Sir Samuel Romilly, his defence of, .^54. 
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Open^boat^ the escape in, of a young woman, 163. 

Operation of punishment considered> 333. 

Ordinary of. Newgatis, his opinion on the inefficacy of executions, 

187. 
Origin of punishment of death, 38. 

Overturn the criminal law. Sir Samuel Romilly accused of a design 
, to, 265. * « 

P- 

Painful exercise of discretion to Judges, 243. 
Painful duties of judges, 3^4. 

Paley, Dr. 159, 173. His opinion that picking pockety ought 
. not to be capital, 144, 174. His opinions on the causes of 
. crimes, ib. His opinion upon penal law, 220. Extract from, 
> 220. Defects of his system exposed, 243. Windham^s defence 

of, 247. Mistakes of those who censure, 271. His opinions 

examined, 231, 232, 233. 
Painvine executed for cowardice. 111. 
Pardon, 316. 

Pardoning, the power of, 280. 

Pardon murder, act of Parliament that the King should not, 109. 
Pardons, ought to be rare, 100. Ought only to he exceptions to the 

general law, not the law itself, 275. 
Parish education favourable to morals, 133. * 

Parish schools in Scotland, 129; Histoi*y of, 131. 
Parochial schools in Switzerland, 134. in America, 134. . In the 
. North, of England, 135. In ScoUand, 137. 
Parliament, act of, that the King should not pardon murder, 109. 
parsimony, cause of not prosecuting, 317. 
Partridge, punishment of public whipping for killing, 105. 
Pastoret, 24f His sentiments, 6. 
Pecuniarv punishments, 87. 
Penal code, of the Duke of Tuscany, 184. . Mr. Pitt's intention of 

submitting it to able lawyers for revision, 285. 
Penal law, from Beccaria, alterations in, 146. Opinions of Philo- 

patris Varvicensis thereon, 160. 
Penitentiary houses, delay of ministers in erecting, 364. Recom- 
mended, 193. Beneficial e£Pects of, 285, 286. . Recommended 

by Judge Blackstone, 334. Act for, 326. 
Penitentiary system of Bentham, 174. 

Perpetual slavery, 13. ' 

People, spirit of, broken by severity, 110. 
^ Perceval, Mr. his defence of English law, 250. 
Perjury, how punished in Russia, 111. In England, how punished, 

ib. Severe laws have produced, 245. Pious, impropriety of 

the term, 147, 274,9. 
Person, Sir Samuel Romilly's speech on bill for privately stealing 

from, 153. 
Persons, the most proper to possess discretionary power, are the 

f2 
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judges, 247. Kghteen himdred and eeTCBty-twoconiiiBfeted^ one 
executed, 283. 

Penons acquitted, compensaiion to, propos^ and rejected hf 
tbe Legislature, 149. Mr. Herbert's oi>jections to, 151. Ob- 
jected to by Solicitor General, 152. Sir Sanrad fimniUy's motioB 

. for, 153. 

Pertb, table for 13 years of persons executed in, 377. , 

Philips, Sir Richard, his work, 140. 

Philopatris Varvicensis, his opinions on penal law, 168. Mistake ci, 
in supposing boys to be executed, 169. 

Physical danger, fear of, 57. 

Picking pockets, Paley's opinioii that it ought nat to be capital, 144. 
Repeal of act against, has increased prosecutions, but not the 
crime, 319. Evil of abolishing the punishment of death for, 3l4. 

Picton, Governor, defended for torturing a young womaD, by coia- 
parison with the laws <of England, 246. 

Piggot, Sir Arthur, 159. 

Pious perjury, 274, 279. Impropriety of the tenn» 147. 

Pistorius Herman, his notes on Hartley, 113. 

Pitt, Mr. his anxiety to ameliorate criminal law, 151. Conviiiced 
of the improper severity of the laws in England, 285. His inten- 
tion of submitting the penal code to able lawyers for reviaioo, 
285. 

Pity felt at executions, 33. 

Plan of Howard, Lord Auckland, and Mr. Justice Blackstone, for 
reform of convicts, 334. 

Plea, domestic relation of master and servant, finr making certain 
offences capital, 267. 

Pockets, repeal of act against picking, has increased proseoutieniiy 
but not the crime, 319. 

Poisoner boiled to death in Smithfield on an dd statute, 109. 

Poland, society in, called the Commonwealth of Babina, 112. 

Police, improvement of, 193. Hint§ for regulating, 195| 196, 197, 
198. 

Political disquintlons. Burgh's, 101. ' - 

Ponsonby, Mr. 160. 

Popularity of punishment, 92, 98. 

Populace deterred from crime by the solemnity of executions in 
Italy, 183. 

Porcian law, 40. 

Possession of power, judges if anxious for, ought not to have, 280. 

Poultry stealing, curious case, 212. 

Power, to judges, discretionary, 160. In executioner, to punish 
cruelly in Italy, 179. Of pardoning, 230. Discretionary, judges 
the proper persons to possoss, 247. Judges, if anxious for, oi^t 
not to possess it, 280. Of life and death, magiistrates ought not to 
hiaore, 2d7, Discretionary, judges not intended to have by Eng- 
lish law, 322. Discretionary, judges ought to have, 327. Of cor- 
poral punishment given to the keepers of parish work^houses^ 367. 

Practice, and theory of English law, difference in, 146. And 


INDEX. 

tbeoTf of Uw at T«riance, 318. Of tbe law in England af van* 
ance with the law^ 331. , Ancient, preferable to untried theories^ 
S47. And law at variance^ 319. Or law> question which be 
right, 373. Judges never blamed for not putting sanguinary 
laws in, ib. Or law, one of them defective, 2S3. 

Preamble of statute of Elisabeth, 175. 

Precise definition impossible, 367. 

Prefitrable, ancient practice is, to untried theories, 347. 

Prerogative of mercy changed, 147; 

Present mode of administering justice a^rds no example,' 318. 

Prevention, of crime, education the best, 100. By removing temp- 
taOon, 103. Not revenge the otgect of punishment, 158. Of 
crime, the end of punishment, 318. Punishment of death, no 
use as, 396. Of crime, the object of law, intimidatioa the means, 
373. Skmguinary laws act by, 378. 

Preventive justice, 99. Upon what it depends, 100. 

Preventive wisdom suggests the necessity of, 1. Inconrupt legislature ; 

3. Simple code, clear and short ; 3. Certainty of punishment ; 

4. Liberty ; 5. Sound education ; 6. Honorary rewards ; 7. So- 
cieties formed for moral purposes — 1 13. 

Principal part, shame odght to be of punishment, 108. 
Privately stealing bilJ^ 145. 

Privately stealing from person, abolition of punishment of death 
for, 145. Speech of sohcitor-general^ 153. I^r Samuel Romilly's 

. Speech on bill for, 153. Act of Elizabeth for, 166. 

Privately steahng, statute of Elizabeth respecting, 147. Speech of 
the Chancelkr of the Exchequer, 153. Mr. L^ycester's speech 
on biU ibr, 154. Objections to the word private, 163. A capital 
ofibnoe for centuries, 163. No longer an offence, ib. Law 
against, oicHks of evading, it. 

Privately steaiiog bill, 355. Second reading of, 356. 

Prisoners, county, 191. City, ib. 

i^isoners in Ireland, stale of, 151. 

PrisoMrs, prosecutors not tender of the welfare of, 336. Returns 
of, incomplete, 338* Prosecutors not tender of, 336. ^ 

Pipoperty, crimes against not puni^able by death, lO. 

Proper punishment for criminals, hard labour, 176. 

Proper persons to possess discretionary power, are the judges, 347. 

ProportuMi, between punishment and crime, 63. Of crime and 

I punidunent, rules for, 64. * Between pnnishment and mischief, 
^7. Between crime and puniAraent, 173. Of felons in diflR*r- 
ent £ngltBh coonies, 139, 140. Of convictions and executions 
in £n|i;laad, 146 Between punishment and offences in fu.s« 
oany, 185 

Property on the River, wet docks cause of safety to, 371. ' ^ 

Prosecutor may mitigate punishment of death, 318. 

PvesecuttoBs increase as the laws become mild, 373. 

PxQseciHors, juries, and judges, deterred by severity, 160. 

Prosecutors and juries ought not to possess discretionary power, 315. 
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Pro8ec«ton» 'witseite^, and juries^ have no-olgectkni to proaecirte, 
287. 

Prosecutors, their lenity, 909.. Not unwilling to appc^, 977. 
Not tender of the welfare of priaonera, 396. Anxious to conviet, 
ib. 

Prospect of the future abolition of the punishuKnt of denth, 1 14. 

Prospective, punishment is, but not retrospective, 957. 

Prosecutor, public advantages and disadvantages of, 193. Public, 
England is not, 978. 

Publication of Beccaria, effect produced bj, 146. 

Public prosecution, advantages and disadvantages <^, 193. 

Public prosecutor, England hat not, 973. Recommended by the Lord 
Chancellor, 318^ 

Public feeting, hardened bv punishment of death, 15, 34. Execu- 
tions, effects of, in Holland, 106. Eflects of, in Scotland, ib. 
"Effects of, hurtful, ib. Whipping, punishment of, for killing a' 
partridge, 105. Concurrence in England necessary to the legis* 
lator, 978. 

Punish capitally. Emperor Antoninus could not, 105. Confederacy 
in society, not to, 974* 

Punishment of death, aversion from, 15. Ought not to be miti- 
gated, 987. For murder, 90. No use as prevention, 996* 

Punishment of beheading, 46. 

Punishment, commensurability afj 97. Equability of, ib. Variability 
of, ib. Cbaracteristicalness of, ib. Popnkrite of, 98. Refor- 
mation effected by, 88. By diet, ib. Pain oC must be greater 
than pleasure of the offence, 64. Should increase with the mis- 
chief, 67. Remitted by compensation, 54. Cases unmeet for, 
.51, 59. Should increase with the temptation, 64.^ Subserviency 
of, to reformation, 98. Capital, Davenant's opinion on, 106. 
Drowning usedas, by Edward II. 109. Not for revenge, but pre- 
vention, 158. Prevents certain crimes,* 103. Discretionary, ad- 
vantages of, 196. Of death, improperly attributed to die doc- 
trines of scripture, 190. Shame ought to be the principal part 
of, 188. Of death, for privately st^ng, abolition of, 145. Of 
mutilation of limbs, aboUshed in Tuscany, 187. In Italy of, thefts 
not capiial, 179. Of death, lamented by Sir Henry Spehnan,, 168. 
Bemissibility of, 98. Subserviency of, to compensadou, ib. By 
mutilation, 108.. Banishment sufficient for most o&nces, ib. 
Oftbe Cord in Italy, 179« Objects of, 101. By labour, when 
proper, 89. Of embe^zzlement, 54. Fruffality of, 97.' Ezem* 
plarity of,2^. Discretionary, necessity for, for sheep stealing, 315. 
The milder, more efficacious than severity, 973. Certainty of, 
more efficacious than severity, 988. Capital, 909. Of death, not 
to be inflicted when unnecessary or undeserved, 996. End of, 
995. If severe, hardens public feeling, 4. Of death, not to be 
continued because customary, 15. Mitigated by the doctrines 
of Chrisltianity, 16. Capital, in times of anarcby> 13. Of deaths 
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prospect of its future abolition^ 114. Objects of, 53. Of death, 
considered as to example, 33, 35. Discretionary in Scotland, 124. 
Mildness of, in SccUand, kb. Of death, justifiable only by neces* 
sity, 34, 36. Frequency of^ to be avoided, 99. Of death, labour to 
be preferred, 185. Of deatl^ abolished by theDuke of Tuscany, 184. 
Capital,.in England, frequency of, 145. Of death,in what cases ne- 
cessary, 114. Of breaking on the wheel, 45. Of quartering, 41. Of 
whipping, gentry exempted from by James 1. 110. Of (kath, for 
murder, 17. Certainty of, necessary, 214. Of death, abolition ot^ 
for picking pockets, 143. Of death, right of society to inflict, 35. 
Component parts of, its evil, 59. Ascertained by general 
utility. 31. In England, severity and uncertainty 4>f, 146. 
Motive of revenge, 25. Of death, different opinions respect- 
ing it, 7. Discretionary, 230. Capital -in England, crimes, cata- 
logue <^> 227. Severity of, effects ^f, 263. Of offences, inquiry 
as to, according to the bill of Sir Samuel Romiliy, 273. Different 
modes of, 51. Reformation, end of, ih. When gratification of re- 
venge, proper, 52. When groundless, 52, 53. When inefficacious, 
52, d4.^hen unprofitable, 52; ^8. When expensive, 52. Its vari- 
ability, 79. Its equability, 80. By banishment, its defects, 81. By 
fine, its defects, ij. Itscommensurability,82. £xemplarity,&5. Its 
fnigality>86. Its solemnity, 85. Pecuniary, 87. When unneces- 
sary, 61. Considered, as to intensity and duration, 33. Of death 
must be indispensable ss well as efficacious, 34. Of death, irre- 
parable, if unjust, 36. Of death, abolished or restricted, 39. Of 
death, practised in all ages, 39. Of death, its origin, 38. Of 
death, except for treason and murder, injurious, 37. Of death, 
abolition of, by the laws of Tuscany, 40. Of Damien, 41. Of 
RaviDiac, s6. Of death, inexpedient and inhuman 2^. Ofbum^ 
ing, 44. For robbery on highway, 45. Different sorts of, ac« 
cording to rank of offender, 46. Of hanging, 48. As retalia- 
tion, 49. Discretionary, advantages gf, 315. Severity prevents, 
31T),320. And crime, proportion between, 319. Capital, doubts 
whether judges object to mitigation of, 311. Of death, its ineffi- 
cacy; 13. Capital, right of society to inflict, 16, 20, 24, 25, 26. 
Of death, different theories respecting, 24. 

Punishments, considered as a re.tribution for crime, 4. Of China, 
42. Capital, in Scotland, not exceeding forty, 126. . Capital, in 
England, frequency, of, 145. 

Pimishments, uncertainty of, proceeds from avarice in those who 
will not prosecute, 357. Discretionary, necessity of, for horse- 
stealing, 315. Certainty of, not attainable, 316. Certainty of, 
the same when capital, 317. To deter, 4. Object of, frustrated, 
if it excite compassion, ih. Capital, right to inflict, 6. Trans- 
portation is not, -324. Real terror of a small punishment more 
efficacious than imaginary terror of a greater, 259. Its operation, 
con8idered,*333. Considered as example, 311. 
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a. 

Ouaken, their wucmode of edacatinfi^yootb,!!?. 

Quarteriiig, pannhmentof, 6, 41. Punighneiik ia Frtncey 94. 

Queen, Anne, stauite of, for Btealiiif^ money or goods in dwdlii^- 

houie, 345. Elizabeth's reign, cExecutioos decreaaed frma 90G9 

to 400 in a year, 985« 
Question, whether law or practice be right ? 373. 

R. 

llavilliac, puniahment of, 41. 

Rack, 103. 

Raleigh, Sir Walter, 115. 

Rare, execution of law, for larceny in dwelling, dl7. 

Rank of offender, considered in punishment, 46. 

Rattles and blunderbusses a terror to thieves, Ihough they ave pot 
used for twenty years, 383. 

Reading and writing, English conricts unable to do either, 140. 

Real terror of a small punishment, more efficacious, than imagitiary 
terror of a greater punishment, 859. 

Reasoning, Dr. Paley's, 336. 

Reform, of the penal code in Tuscany, 184. Of crimiwdd^ onght 
never to be despaired of, 185. Of convicts, no time for, 191. Of 
severe laws, cry against innovation ov^ht to be dinegwrded in, 
349. In criminal law, speculative alterations not to be imputed 
to proposers of, 814. In Newgate impossible, 335. Of oonmts, 
plan of Howard, Lord Aukhtnd, and Mr. Justice Blaekstone, 984. 

Reformation, how effected by. punishment, 88. Of otSendoB, S83. 

Reforming criminal law, Mr. Wilberforce's approbation of, 15K 

Religion, 58. 

Religious sanction, i^. 

Residence of Scotch clergy, 138. 
' Respite, e£fectof, on criminab, 189. 

Restriction or abolition of punishment of death, 39. 

Retaliation, 35, 84. By putting out eyes, 49. Pankhment as, «^. 

^ Valuable, if not too expensive, 84. Its utility; 104. 

Reign, of Henry VIII. executions averaged at 3000 every year, 985, 
Of Queen Elizabeth, escecutioos decreased from 3000 to 400 a 
year, ib, 

Remissibility, of punishment, 94, 96. From fotare good condttct, 
95. From discovering error in sentence, ib. From future good 
conduct, its advantages and disadvantages^ 96. 

Remission of punishment may be authorized ^ shades of crime, 
351. 

Return of commitments> in England and Wales, motion &r, 338. 
Of commitments, ib. Of prisoners, incomplete, ib. 

Revenge, a motive^ for punishment, 33. Gratification o& w4Kn pro- 
per, and of punishment, 53. \ 

Revelation, its effects upon punishment, 16. 
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I, Mr. Pittfft inltfiiition of gubmittiog the p#iifll ottAt to ttUe 
lawyers for, 385. 

Bevolution in France^ S71. 

Bewardg of small use in legislating, 101. 

Right of society to publish capitally, 6, 10, 1% 16> ^^ 94, f 5> M» 
To inflict punishment of death, i&. 

Rigbtsy and doties distinguished, 25. Of war, 90. 

Rivers, navigable, stealing on, ^5< Wet docks, cause of M^ty to 
property, on S71. 

Roasting aliTe, a punishment, 44. 

Robbery, on highway, punishment for, 45. And theft, hdngitig for, 
introduced by Henry 1. 108. On river^ act for> nev^ ptit in 
force, 370. 

Rolls, Master of, 272. 

Romilly, Sir Samuel, 145, 165, 198, 199, ^2, 203, 25d> ^8j 392, 
333, 363, 369. His bill, liberty of the eootitry etidangered by, 
284.^ His bill for privately stealing from person, 1^9. H^ ttio- 
tion for conopensation to acquitted persons, 153. Accused of a 
design to overturn the criminal law, 265. His bitt, cdnsidered by 
Cokxiel Frankland as a dangerous innovation, 269. Bjttract 
from his Tract, 206, 207, 208. Defence of his opinietis, 254; 
His motion, Mr. W. Smith's defence of, 24^. Bill of, 279. 

Roscoe, Mr. his opinions 1. Reviewed by Bligh, S. 

RooasMu, 24, 29, 98. His opinions, 9, 10. 

Romanlaws relating to slaves, 41. 

Roiiie> 179. 

Rome, Executions, 180. Laws of, 40. 

Rule, as, to proportion of crime and punishknent, 64. Made the ex- 
ception, exception the rule, 283. 

Russia, laws of, 8; Not capital except for treason, 8. No capital 
punishment in, 101, 102. Perjury in, how punished. 111. 

Ryder, Mr. Secretary, 331, 396. 

Sacrifices of human victiiiQs, 7, l5. 

Sanction, moral, 58. Religious, ib. 

Sanctity of oaths, trial by jury depends on, 273. 

Sanctuary in Italy; cause of assassination, 178. Poib murderers, ih. 

Sanguinary laws ought to be repealed, 246. 

Satnguinary laivs act by prevention, 278; Jtidges never blamed {or 

not patting in practice, 273. 
Sanguinary, laws of England said to be, 104, 204. Governor PictOn 

defended for torturing a young woman, by comparis<)n with, 216. 
Sanguinary punishment in Henry the Eighth^s reign, 307. 
Satisfaction of justice, erroneous opinions respecting, 220. 
Saxon laws, 104. 
Sbirri, inferior oncers of justice detested In Italy by die pop^aee. 

Schools in Scotland, 121, 129. History of Scotch parish school, 191. 
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in America, 584. Parochial in S#itzei1and, t6. Paro- 
chial in the north of England, 135. Parochial in Scotland, 371^ 

Scotch clergy, their excellent conduct, 138. 

Scotch parish school^ history of, 131; 

Scotch peasantry, intelligence of, 129. 

Scotland, efPects of public executions in, 106, Crimes there, 120. 
Hume on law of, 121. Laws of compared with laws of England, 
, ib. Schools in, ib. Annual executions not exceeding 100, 125. 
Mildness of punishments in, ib. Order and regularity in^ ib. Se- 
Terit^ of their law as to treason, ib. Capital punishments not ex- 
ceedmg forty, 126. Schools in, 139. Excellence of its church 
establi&ment, ib. Parish Schools, hi6t<jry of, 131. Few crimi- 
nab in, 134, 136. Parochial schools in, 137. Table for 13 years 
of persons executed in, 384. 

Second reading of privatriy stealing bill, 256. 

Secretary of Slate-s table of convicts, 209. 

Secretary Ryder, 336. 

Self*defence, justification of, punishment of death, 27. 

Sen^nce of criminals ought to he made public, 218. 

Servant and master, their domestic relation, a plea for making cer-> 
tain o£fences capital, 287. 

Severe government of Japanese, 110. 

Severe laws have produced peijury, 245* 

Severe laws, judges, juries, and witnesses, not deterred from their 
duty by, 277. 

Severe laws, cry against innovation ought to be disregarded in re* 
form of, 249.* 

Severe punishments harden public feeling,. 4. 

Severity necessary, 5. Against opinion of Montesquieu, 9. Of pun- 
ishment, its inefficacy, 102. Hardens and brutifies, 110. Japanese 
afraid of hardening tneir chidren by,i^. Brealcsrthe spirit of a peo- 
ple, ib. Prevents punishment, 310. Occasions hatred of laws and 
legislators, 119, 310. Of Scotch law as to treason, 125. And uncer- 
tainty of punishment in England, 146. Occasions impunity, 147, 
161. Increases crime, 1^. Deters prosecutors, juries, and' 
judges, 160. Proposab for review of Legislature, 61. Not ne- 
cessary when offences are few, 176. Plea for, frequency of of- 
fence, ib. Of punishment discretionary in Italy, 179. In 
judges, producea by , continual exercise of authoiity, 214. 
Of punishment, not so efficacious as certainty, ib. And certainty, 
226, 311. Of laws increased as money has diminished, 244. 
Certainty of punishment more efficacious than, 258. Of the kw, 
magistrates nave not complained of, 281. Of the laws in Eng- 
land, Mr. Pitt convinced it was improper, 285. Though .mitigat-; 
ed by mercy, ought to be diminished, 305. From difficulty of de- 
tection, ib. From difficulty of conviction, i^. Of Statute of Wil- 
liam, 307. Commended, 310. Produces perjury^ 311. Prevents ex-, 
ccution of revenue laws, 312. And certainty, 316. Does not 

, prevent prosecution, 317. 


INDEX. 

Shame ought to be the principal part of punishment; 108. 
Sharping^ why distinguished from mercantile frauds> 55. 
Sheep-stealing» 364. Necessity for discretionary punidiment fory 319. 
Shop, statute of king William for privately steding in> 245. 
Silent awe of the populaee at Rome during anexecution> 181. - 
SirS. Romrliy^ 2512,369. Eespect for him expressed bythechan«i 

cellor, 313. See Romilly. 
Simile, curious, of blunderbusses commented uponi 384. 
Slavery, perpetual, 13. Cruelty of, 14. 
Slaves, capital punishment of all for the sin of one, 7. Boman, 

laws relating to, 41. 
Small punishment, real terror of, more efficacious than imaginary 

terror of a' greater punishment, 359. 
Smith; Mr. W. 249. Speech of, 155. His defence of Sir S. Ro- 

milly's motion, 249. 
Smithfield, prisoner boiled to death in, on an old statute; 109. 
Social compact, 10^ Contract, 30. . 
Society, its right to inflict punishment of death, 6. Right to punish 

capitally, 16, 20, 24, 25. In Poland called the commonwealth of 

B^bina, 112. Confederacy in, not to punish capitally, 274. 

Formed for doing away capital punishment, 271. 
Societies, in England ought to be regarded with suspicion, 272. 
Sddiers not detested as executioners, 15. Not restrained by severe 

discipline, 100. 
Solemnity of punishment, 85. Want of in English executions, 183. 
Sdlicitor General,n59, 162, 247,250, 256, 286, 358. His speech on 

privately stealing from person, 152. Compensation to acquitted 

persons objected to by, ib. His objections to privately stealing 

bill, 162. 
Solicitor of Excise, importance of his evidence, 312. 
Solitary cell, 325. 

Solitary confinement and labour, most dreaded by criminals, 193. 
Solitary confinement, 363. Affords a better example than banish- 
ment or death, 261. Disapproved by Mr. Howard for any length 

of time, 363. Improperly inflicted, 366. 
Speculative alterations of law injurious, 309. Alterations not to be 

imputed to proposers of reform in criminal law, 314. 
Speech of Solicitor General on privately stealing firom the person, 

152. Speech of Sir Francis Burdett> on privately stealing, 4b> 
Bill, for privately stealing from persons, Romilly, Sir Samuel, his, 

153. Of Chancellor of the Exchequer on privately stealing, ibl 
Mr.' Smith, 153» On bill for privately stealing, Mr. Leycester^s, 
154. 

Spelman, Sir Henry, his lamentation as to punishment of death, 

163. 
Spies, subjects abroad surrounded by, 282. ^ 
Spiritof a people broken by severity, 110. Of humanity of English, 

118. Of innovation, 324. 
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Standard^ or cohhbod ruk te their decwioos, juries have not, 3SI. 

State, conspiracy ayainil, poniahabk by deaUi, d7. Of piisoDs in 
^lofdand* 161. 

States and Ikmiliettobefotemed by the same maxiiii, 110. 

Statemsttt of nmnberaconyHaitted under navigable riTer act, 370. 

Stalote #f Bliiabetht respecting privately stealing, 147. Of King 
William, for privately stealing in a shop, 24d. Of Qoeen Anne, 
for stealing money or goods in dweUing-honsei 345» Of Wittiaoot^ 
severity of, 307, Discretionary power in judges contrary to^ 


Stealing from persons privately, abolition of punishment ^ death 
for, 145. Privately stealing, Statute of Elizabeth respecting, 147. 
Privately from persons. Sir Ssmuel Romilly's speech on bill for, 
15& Privately, Mr» Leycester's speech on bill for, 154. In 
dwelling house, bills for, 198. Poultry, curious case, SIS. Sheep, 
ought not to be capital, 239«- In a shop to the amount of 5s. 
ought never to have been punished with death, 2SB. Money or 
goods in dwelling house, statute of Queen Anne for, S45. rri* 
Tately in a shop, statute of King William for, ih. Privately BiD, 
145, SfiO. On navigable rivers, 955. In dwelling house, 956. 
Privately bill, §econd reading of, ib. In dwelling house, no one 
therein ought to be a capital offence, 978, Horses, necessity for 
discretionary punishment for, 315. Sheep, necessity for discre* 
tionary punishment, t6. 

Stilling, table for 18 years of persons executed in, 980. 

StrapiMdo, abolished in Tuscany, 106. 

Subjects abroad surrounded by spies, 983. 

Subjects of life and deaths non*attendance of members on, SSI. 

Subserviency of punishment to reformation, 98. To compensa- 

^ tion, ib. 

Sufferance, 59. 

Sufficient punishment fbr most offences, baniihment, 108. 

Sufiblk, Lord, 807. 

Suicide; 89. 

Suspicion, Societies in England ought to be regarded with, 979. 

Sympathy, 59. None between cruelty and liberty, 985, 

System, defect of Dr. Paley'a exposed, 943. 

Swilserland, parochial schoob in, 184. 

T. 

Table for 18 jears of persons executed in Ayr, 378. For 18 years 
of persoA^ executed in Dumfries, 888^ For 18 years of persons 
executed in Edinburgh, 375, 376t For 13 years of persons exe- 
cuted in Glasgow, 879. For 18 jevts of persons, eaeeuted in In- 
▼emess, 881. For 13 years of persons executed in Jedburgh, 889. 
For 18 years of persons executed in Perth, 877. For IS years of 
persons execiHed in Stiriing, 884. For the whole of Scotland ef 
persons executed in 18 years, 385. 

Tacitus, 176. 
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Terence^ 176. 

Teoiptation^ punishment shoitUl increase with, 64. 
Terror, 226. Object of punishment, 13. Of death, ite iaeffieaey 
101. Its influence, active but unseen, 278. Real, of a small 
punishment, more efficacious than imaginary terror of a greater 
punishment, 259. Advantage'of, Si6. its effect, from paucity 
of convictions, 30d. 

The cord, a mode of punishment in Italy, 179. 

Theflt and robbery, hanging for, introduced by He^ry I. 108. 

Thefls not capital, bow punished in Italy, 179. 

Theft, young woman tortured for, by a West India Governor, 246. 

Thief-taker or Sbirri, inferior officer of justice in Italy, detested by 
the populace, 178. 

Theory and practice of English law, difference in, 146. 

Theory and practice of law at variance, 218. 

Theory, imputed to Sir Samuel Romilly, 165. 

Theories, different on the punishment of death, 24. 

Theories untried, ancient practice preferable to, 248. 

Thurian code, 49. 

Torture, 41,42. Of Battista and Antonio, 4. Impropriety of, 19. 
Its inefficacy, 102. Abolished in Tuscany, 184. 

Time between trial and commitment, 149. None for reformation of 
convicts, 191. 

Times of scarcity may require capital puni^ment, IS. 

Tract of Sir Samuel Romilly 's, extracts from, 206, 207, 208. 

Transportation, its defects as a punishment, 81. Of a young woman 
for stealing her companion's bonnet, 163. Ought to be for life, 
164. Only to be tolerated as a substitute for death, 175. Ge- 
neral properties of, bad, ib. First used in the time of Charles II. 
333. No punishment, 324. 

Transportation for years objectionable, 160. 

Transportation for life preferable to transportation foryeanu 160. 

Transported convicts bound by indenture, 333. 

Tree, capital felony in Ireland to cut down one by day or by nigfat, 
259. 

Treason, punishable by death in all countries, 4. Only capital of- 
fence in Russia, 8. Montesquieu, his opinions, '9. Punishable by 
death, 19, 36. Punishable in France by quartering, 42. Sevi^- 
rity of Scotch law as to, 125. Prevented by mildness, 103. 

Trial by jury, depends on honesty of oaths, Sf74. 

Treated, Murderer how, 109. 

Trust, discretionary, an evil, 280. 

Turton, Sir T. 332. 

Tuscany, Duke of, his mild laws, 8. Laws of abolished punishi^ 
ment of death, 40. Duke of, abolished sanctuaries, 179. His 
penal code, 184. Confiscations forbidden in, ib. Tortures abp^ 
■ lished in, ih. Abolition of crimes called Leeze Majest^, 185. 
Punishment proportioned to offences in, iL Labour preferable 
to the punishment of death, ib. Labour for life substituted for 
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paini of death, 186. Strappado abolished in, ib. Punnhmenl 
of mutilation of limlM aboliilKd, 187. 
Two thouMod executed in a year,90 7. j 

U. 
Unanimity of the verdict of juron, 135. 
Uncertainty ouffht not to be imputed to the Enriish Law, 357. 
Uncertainty and teverity of punishment in England, 146. 
Uncertainty of punishment proceeds from avarice in those who wiU 

not prosecute, 357. 
Undefined, criminal laws in England are, notwithstanding their mul* 

tiplicity, 335. 
Unenlightened times, discretion a mistake of which ought ill. these 

days to be reformed, 365 
Unprofitable, punishment when, 53. 
Unsuccessful experiment in legislation, 371. 
Utility of enquiries in penal law, 76. 

I 
V. 
Variance of the law, with the practice of the law in England, 331, 

373, 319. 
Various crimes, English laws, too gentle for. 111. Hardships of 

convicts, 335. 
Violation of oaths, by juries, 315. In juries, proved by several 

cases cited, 316. Ought not to be permitted by the legislature, 

360. By witnesses and jurymen, 380. 
Visit to the hulks, 363. 
Visionary speculations, accusation of, 313. 
Vote of gentlemen in office against the bill, 330. ' 

W. 

Wales and England, motion for return of commitments in, 338. 

War, riffhUof, 30. 

West India governor, young woman tortured for theft by, 346. 

Westmoreland, its few criminals, 143. 

Wet docks, cause of safety to property on the river, 371. 

Wharton, Mr. 165. 

Wheel, cruelty of this punishment, 46. Breaking on, 6^ 103. 

Whipping, 95. Punishment of, gentry exempted from by James I. 
100. Public, punishment of, for killing a partridge, 105. 

Whitbread, Mr. 361. 

Wilberforce, Mr. 151. His approbation of reforming criminal 
law, ib. 

William the Conqueror^ beheading first practised by, 108. 

William, Eang, statute of for privately stealing in a shop, 345. Se- 
verity of the statute of, 307. 

Windham, Mr. 163, 343, 365. His objection to transportation as 
too severe, 163. 
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Wisdom of discretionary punishment, 210. 

Wise mode of (Educating youth hy Quakers, 112. 
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